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ART. I.—LIFE OF LORD THURLOW. 


[From the Law Magazine, volumes vi. and vii.] 


Epwarp Turtow was born some time between the years 
1730 and 1735, at the village of Little Ashfield, otherwise 
called Badwell Ash, near Stowmarket, and about midway 
between Bury and Diss, in Suffolk. His father, the rev- 
erend Thomas Thurlow, was at that time vicar of the par- 
ish, which he afterwards quitted for the rectory of Stratton 
St. Mary’s, in Norfolk. 'The income derived from either of 
these livings was not by any means considerable, and as 
there were three sons to be put forward in the world, they 
of course could not expect any very great pecuniary assist- 
ance from him. Indeed, he used constantly to say that a 
good education was all he could afford to give them, and 
their prosperity in life must depend altogether on the use 
they might make of it. As far as Edward was concerned, 
he was wont to add, he had no fears or apprehensions, for 
he was very sure he would manage to fight his way. Ed- 
ward eventually gave full proof of his ability to fulfil this 
prediction, whether it was meant in a figurative or a literal 
sense. 
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After going through the common routine of youthful edu- 
cation, partly under the eye of his father, and partly at 
Bury grammar school, he was sent to Caius College, Cam- 
bridge. His academical career, however, did not furnish 
any very hopeful prognostics of his future success in the 
world. While he remained at the university, he was much 
more often seen lounging at the gates of his college, or figur- 
ing in a convivial symposium, or loitering in some of the 
coffee houses then frequented by the under-graduates, than 
attending in the chapel or the lecture room: and his frequent 
breaches of academic discipline made him tolerably familiar 
with the impositions, confinements to gates and bounds, pri- 
vations of sizings, and other such punishments as are award- 
ed by the parental tenderness of Alma Mater to those of 
her sons who presume to disregard the rules she has pre- 
scribed for their government. It was the infliction of one 
of these tender mercies that indirectly became the occasion 
of his quitting the university. He was summoned, by no 
means for the first time, before the dean of his college re- 
specting some irregularity he had been guilty of, and, not 
for the first time either, was required to expiate his offence 
by executing one of those extraordinary tasks familiar to 
careless or refractory under-graduates by the name of impo- 
sitions. The penalty imposed was, that he should translate 
a paper of the Spectator into Greek. ‘There was no appeal- 
ing against this decree; no resource but submission; and 
the conditions of atonement were accordingly fulfilled by 
the performance of the exercise. But young Thurlow, 
though he so far complied with the order of the dean, could 
not resist the opportunity of shewing that he entertained no 
great respect for him, whatever obeisance he might be under 
the necessity of paying to his office. When, therefore, the 
task was completed, instead of carrying it as is usual to him 
who had imposed it, he left his paper with the tutor. The rev- 
erend dispenser of punishments looked upon this as a breach 
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of respect that called for a much more severe infliction ; and 
he had recourse to a proceeding seldom adopted but in very 
aggravated offences: he caused the delinquent to be con- 
vened before the master and fellows of the college. It most 
frequently happens that a summons to appear before this 
solemn tribunal is but the prelude to rustication at least, if 
not to expulsion ; and certainly in the present instance the 
culprit did not comport himself in a manner likely to miti- 
gate the usual severity of its sentences. Being asked what 
he had to say in extenuation of the enormity he had been 
guilty of, he very coolly answered, that his conduct with 
respect to the delivery of the imposition had been entirely 
prompted by compassion and consideration for the worthy 
dean, who, he was very sure, could only have been sorely 
puzzled by the receipt of any thing written in a language 
he was so little conversant with as Greek. ‘This apology it 
may very readily be imagined was something worse than 
the original offence. ‘The ire of the dean was now impla- 
cable. Rustication was too light a punishment for so gross 
an indignity. Expulsion began to be talked of; and mat- 
ters might have assumed a more serious aspect than had 
probably been contemplated at first, had not the tutor been 
disposed to advocate lenient measures. Principally through 
his mediation, it was finally decided that the offender should 
merely be recommended to take his name off the books of 
the college; a recommendation which an under-graduate of 
either university can no more disregard, than an officer of 
the army or navy can affect to overlook an intimation that 
his majesty, having no further occasion for his services, has 
been graciously pleased to give him the liberty of withdraw- 
ing from the service. Thurlow accordingly quitted Cam- 
bridge without a degree. 

In enabling him to leave the university upon no harder 
terms, the tutor (Dr. Smith, who afterwards became master, ) 


could have as little prospect that the young gownsman 
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would find an opportunity of returning the favor, as the lion 
in the fable could have foreseen the emergency which made 
him glad to profit by the gratitude of the mouse. Never- 
theless among the many vicissitudes of life, it did so happen 
that the refractory disciple, thus discarded from the bosom 
of Alma Mater, became lord chancellor of England; and in 
that capacity he took occasion to reward the friendly in- 
terference of Dr. Smith, by causing him to be appointed 
chancellor of the diocese of Lincoln. 

The reputation Thurlow had acquired at the university 
was, it may be supposed, that of a mere idler. It appears, 
however, that notwithstanding the sort of life he then led, 
the time he spent on the margin of Camus was not altogther 
thrown away. ‘The loss of a day devoted entirely to pleas- 
ure was sometimes made up for by the greater part of a 
night consumed in study ; and, though, as he had never as- 
pired to academic honors, he had been at no pains to ap- 
prove himself a sedulous student before his tutor, he was 
known by such as were intimate with him at that time to 
possess a very respectable stock of classical learning. 

When he removed to the Temple, which he did shortly 
after quitting Cambridge, he was not much more careful 
about keeping up the character of a hard reader than he 
had been at the university. ‘There also he passed for an 
idler ; and it is very certain that during at least a portion of 
his studentship he well deserved the character. 'The poet 
Cowper, who was one of his associates at the time, has at- 
tested this fact in a way that leaves no doubt of its being 
true; since he gives his account in a familiar letter, not in- 
tended, like his poetry, for the eye of the public. “I did 
actually live three years,” he says, “‘ with Mr. Chapman, 
a solicitor, that is to say, I slept three years in his house ; 
but I lived, that is to say, I spent my days, in Southampton- 
Row, as you very well remember. There was I, and the 
future lord chancellor, constantly employed from morning 
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till night, in giggling and making others giggle, instead of 
studying the law.” It cannot be supposed, however, that 
Thurlow continued very long to lead this sort of life. Though 
the reputation of indolence certainly did continue to cling to 
him, it is probable that later in his career, his want of ap- 
plication might be more apparent than real. He was fond 
of society; he had no particular antipathy to that mighty 
instrument of conviviality, the bottle; and a great part of 
the time he thought fit to devote to relaxation from study 
was passed at coffee-houses and taverns, and other such 
places of public resort, where the fact of his being for the 
time idle was visible to every one who entered. Had he 
been given to music, or to novel reading, or to any other oc- 
cupation that would have kept him in his chambers, he 
might have had credit for great application, without per- 
haps bestowing half so many hours upon his books as he 
no doubt was actually in the habit of doing. The same 
would probably have been the result, had his loiterings and 
his potations been confined to the houses or the chambers of 
his acquaintance. But in his day, men lived much more in 
public than they do at present, or have done since the begin- 
ning of this century. Bachelors, who wished for male so- 
ciety in the evening, commonly sought it in a coffee-house, 
(a practice long since entirely exploded,) and parties of 
good fellows in particular seldom thought of sacrificing to 
Bacchus elsewhere than in a tavern. Now just in the same 
manner as a student of our time, (even one of that class 
which is and always has been sufficiently numerous to coun- 
tenance the derivation of the word @ non studendo,) may 
gain a high character for diligence with certain superficial 
observers of his proceedings, simply because they seldom 
meet with him abroad, and fondly imagine that he cannot 
possibly be employed at home otherwise than in hard read- 
ing; it was possible, that in those days, one who really de- 
voted a great part of his time to study but spent the rest of 
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it as it were before the public, might with equal injustice be 
looked upon as a hopeless idler. In all probability, Thurlow 
was in the latter predicament. The late Mr. Cradock, who 
Was intimate with him at the time, assures us he never 
called at his chambers in a morning, without finding him 
engaged over his books. This testimony to his diligence is, 
so far as it goes, direct and unequivocal. There is a piece 
of circumstantial evidence, however, to the same effect, on 
which we are disposed to place still more reliance ; and that 
is the manner in which he was found to acquit himself, 
when his legal knowledge came to be put to the test in prac- 
tice. It is true, the eventual success at the bar, or even of 
high character for learning, (which is not always the only 
or even the chief instrument of success,) cannot generally 
speaking be taken as a decisive proof of assiduity during 
the regular period of studentship; because it most frequently 
happens that those who do gain such a reputation have 
abundance of leisure and opportunity to acquire the ma- 
terials for it, between the time of their being called to the 
bar and the time of their getting into that sort of practice 
which is likely to put them forward in a conspicuous situ- 
ation. But this was not altogether the case with Thur- 
low. It was his lot to remain but very few years in the 
briefless state of probation, in which some of the greatest 
men our bar has produced have lingered so long; and, as 
we shall presently see, his adventurous spirit prompted him 
to take the place of a leader, almost at his very first starting 
into notice as a counsel. 

From the registers of the Inner Temple, it appears that he 
was admitted a member of the society on the 9th of January, 
1752,' and called to the bar on the 22d of November, 1754. 


1 We suspect an error in this entry, and are inclined to think he became a 
member of the Inner Temple at an earlier period. In one of the memorandum 
books, he is put down as having come into commons in Hilary, 1751, and if this 
be correct, he must of course have been a member some time previous. He 
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This could only have happened in the case of his name 
having been previously entered on the books of one of the 
other inns of court. Considering the length of probation 
many, if not most young barristers have to go through, be- 
fore they can get fairly launched into the stream of practice, 
the time that elapsed between his first embarking in the pro- 
fession and his coming into full business, cannot certainly be 
called a very long one. It was long enough, however, to 
give him some taste of the bitterness of hope deferred ; the 
rather that he looked forward to the holding of briefs as a 
means of earning subsistence as well as fame. His mode of 
living had always been irregular, and his expenses, though 
not perhaps very large, sufliciently so to outpass the narrow 
bounds of the stipend his father could afford to allow him. 
This being so during his studentship, the case was not likely 
to be altered for the better while he remained an unemployed 
counsel, because to the same motives that had before actu- 
ated him might then be superadded the vague expectation 
that a few well endorsed briefs could at any time enable him 
to repair the deficiences of his purse or his credit. While 
he was, no doubt, devoutly wishing for this consummation, 
the state of his exchequer often reduced him to no small 
straits. It is told of him, in particular, that being once upon 
circuit, he found it a matter of necessity to reduce his char- 
ges to the shortest possible span, in order to bring them 
within the very moderate compass of finances. One device 
he hit upon for this purpose was to have the effect of abridg- 
ing them by a tolerably considerable item, namely, the hire 
of a horse for the journey. ‘To perform it on foot, however, 
formed no part of his plan; his determination being in fact 
to attempt no less a feat, than the matching of his own wits 
against those of a horse jockey. Big with this resolve, he 


is described in the entry as “‘ Edvardus Thurlow, generosus, (generosus being 


law or dog latin for gentleman,) filius et heres apparens Thome Thurlow, de 
Stratton St. Mary; in comitatu Norfolk, Cleric.” 
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repaired to the stables of a dealer, and announced his inten- 
tion of making a purchase out of his stud. After finding 
fault first with one and then with another of the beasts 
brought out for his inspection, and shewing the man he was 
by no means such a customer as would put up with any thing 
that was offered, he at length fixed upon a steed, which, so 
far as he could judge from its appearance, he said, seemed 
very likely to suit him as to quality and price; but he could 
not make up his mind to conclude the bargain without a 
trial. ‘The proprietor having nothing to say against this, 
Thurlow was forthwith mounted, and went on his way, re- 
joicing in the success of his scheme. When the time ap- 
pointed for the trial (and perhaps something more) had 
elapsed, the chapman beheld his customer riding into the 
yard, and already thought he held the stipulated number of 
guineas within his clutch. But he soon found that he had 
reckoned, as the saying is, without his host. The horse- 
man turned upon him a countenance betokening the extreme 
of ire and indignation, which emotions, as he in no very 
measured language speedily gave it to be understood, had 
been kindled within his breast by the shambling paces, 
touched wind, and other faults innumerable of the Buce- 
phalus. Indeed, the attempt to palm off such an animal 
upon him had disgusted him to that degree, that he was 
determined he would have no dealings with a fellow who 
could endeavor to practise so gross an imposition. 

Some years elapsed before the profits of his profession 
placed his finances in any better condition than that which 
drove him to such expedients. The first occasion of his 
coming into any notice, if not of his being employed at all, 
was a cause in which Luke Robinson was plaintiff, and the 
earl of Winchelsea defendant. He happened to be opposed 
to sir Fletcher Norton, who was at that time the leading 
counsel in the king’s bench, and, like some other leaders we 
could name, was very fond of treating juniors with super- 
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ciliousness and rudeness. Some attempt of the kind he made 
upon Thurlow; but Thurlow was not a man to put up with 
an affront in silence, and he read the knight such a lesson, 
as might well make him much more cautious how he ven- 
tured to display his arrogance for the future. The circum- 
stance was a great deal talked of among the bar, and the 
spirit of the young man was universally applauded by his 
brethren. But the display he had made was not the sort 
of one that necessarily brings business after it, and his first 
introduction into the career of professional success was due 
to quite a different cause, to one of those lucky chances, in 
fact, that many a first-rate lawyer has looked back to as the 
foundation of his fortune, and for the want of which no 
doubt many a man, whose ability might have donecredit even 
to the bench, has been doomed to pass his life in obscurity 
and inaction. 

A favorite evening lounge of Thurlow’s, and indeed of a 
great many barristers of every age and standing, was Nando’s 
coffee-house, hard by the Temple, the landlady whereof 
held forth two very potent temptations to insure their con- 
stant attendance ; being notorious herself for a nice hand in 
the admixture of the different ingredients that compose a 
bowl of punch, and having, to dispense the same, a well 
favored daughter, whose attractions, as the small wits used 
to remark, were always duly admired at the bar and by the 
bar. At the time, of which we have now to speak, and 
which was somewhere about the year 1760, the disputed 
heirship to the titles and estates of the late duke of Douglas 
was a very common topic of conversation in most companies, 
and not the least so among the members of the bar, some of 
whom had already been engaged on behalf of the respective 
claimants. The reputed son of lady Jane Douglas (or rather 
lady Jane Stewart, for she had been married to sir John 
Stewart of Grandtully) had lately been declared by the 
court of session in Scotland to be a supposititious child, 
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This decision, it must be owned, had been founded on a 
very strong mass of circumstantial evidence; but the cu- 
rators of lady Jane’s son were satisfied they had good 
grounds for expecting to succeed in an appeal, and prepara- 
tions were then making to bring the case before the house 
of lords. Counsel had been already retained on behalf of 
the appellant; but before the briefs could be drawn, there 
was an immense body of documentary evidence to be sifted 
and methodized, and on account of the importance and the 
difficulty of this task, it was determined that instead of de- 
volving it as usual upon the attorneys, it should be entrusted 
to counsel. ‘Those who were already engaged in the cause 
positively refused to take this laborious and unusual duty 
upon themselves; and it so happened, that the difficulty 
which had thus occurred was a subject of discussion among 
some of them one evening, at Nando’s, when Thurlow, ac- 
cording to his wont, was in attendance there. The thought 
of employing him in the cause had never, till that moment, 
occurred to any one connected with it; nor indeed was there 
much likelihood that he should be selected from among num- 
bers of greater standing and repute than himself. But for- 
tune favored him. He had the advantage of a lucky com- 
bination of circumstances: first, that such a difficulty should 
occur ; secondly, that it should be seriously discussed in a 
coffee-house ; and, thirdly, that he should be upon the spot, 
and present before the eyes of those who were discussing it, 
just at the time when their only anxiety was to pitch upon 
some barrister with leisure and ability to do what was re- 
quired. ‘The consequence was, that he was invited at once 
to undertake the arrangement of the papers ; and that partly 
from professional etiquette, and partly from the masterly 
manner in which he performed this duty, a brief was after- 
wards delivered to him in the cause This event was the 
foundation of his success at the bar. 

The appeal was not entered in the journals of the house 
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of lords till March, 1762, and the great Douglas cause, as it 
was called, did not come on for a hearing before the nine- 
teenth of January, 1769; but before the first of these stages 
had arrived, that change had taken place in Thurlow’s 
condition, by means of which he was enabled to climb the 
eminence he afterwards reached. The task he had under- 
taken, with respect to the arrangement and selection of the 
papers in the Douglas appeal, brought him in contact with 
several persons of rank and influence who were more or 
less directly interested in the event of the cause. Among 
the rest was the old duchess of Queensberry, the well known 
friend of Pope and Gay and Swift, and the other worthies 
of Anne’s reign; and, what was more to Thurlow’s pur- 
pose, the friend also of some who had the ear of the young 
king, George the Third. To her influence with lord Bute, 
then in the very zenith of favor, the unknown and hitherto 
briefless lawyer was indebted for a sort of promotion, which 
most barristers of his standing would probably have avoided 
as the death-blow of their practice, but which he courted 
as the means of bringing him at least into some degree of 
notice, and affording him opportunity for the display of his 
acquirements, to be attended with signal failure or signal 
success. He was made king’s counsel. This appointment 
took place at the close of the year 1761, and on the 29th of 
January, in the following year, he was called to the bench 
of the Inner Temple. 

The bold and hazardous measure of exchanging the stuff 
gown for the silk, was attended, in the case of lord Thur- 
low, with complete success. If he had not that minute 
knowledge of the details of the law, which is only to be ac- 
quired by long practice either under the bar or as a junior 
counsel, he had other qualifications which stood him in 
good stead as a leader, a capacity indeed for which he ap- 
pears to have been much better fitted, than for the proba- 
tionary state of subordination that commonly serves as a 
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stepping-stone to it. One indispensable quality he pos- 
sessed in a very remarkable degree, and that was a thor- 
ough confidence in his own powers. The embarrassment 
occasioned by timidity was totally unknown to him. No 
one ever observed him to falter or to hesitate from a dread 
of the learning and the experience of his opponents, or of 
his own inability to cope with them: and if any one ever 
did conceive a doubt of his capability, it certainly could not 


cs 


be because he himself set the example. A moderate 
merit,” lady Mary Wortley Montague very sensibly tells 
her husband, “ with a large share of impudence, is more 
probable to be advanced than the greatest qualifications 
without it.” Thurlow was certainly very fully impressed 
with the truth of this maxim. Not that we would be 
thought to apply the epithet impudent to him, in the invidi- 
ous sense of a certain degree of pretension without the pow- 
er to make it good; but supposing it to mean that he who 
deserves to be so called is not likely to let his merits be 
thrown into the shade by his bashfulness, there can be no 
pretext for denying that Edward Thurlow was a thoroughly 
impudent man. If, however, to prevent any misconception 
on this score, the reader will take the trouble to put the 
word confidence in the place of impudence, we know not 
how we can better describe what we conjecture to have 
been his leading principle through life, than by borrowing 
another passage from the same admirable letter we have 
just quoted. ‘‘ The first necessary qualification,” then, 
writes lady Mary, ‘‘is impudence, and (as Demosthenes 
said of pronunciation in oratory) the second is impudence, 
and the third, still, impudence. No modest man ever did, 
or ever will make his fortune.” 

If this quality be of essential service in a court of law, 
there is another arena where it is, to say the very least, of 
quite as much effect; and that is the house of commons. 
Here he first entered by being returned for Tamworth in 
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Staffordshire, at the general election in 1768 ; and he speed- 
ily took a footing as a member of parliament, that stood 
him in more stead, when there came to be a question of his 
promotion, than any degree of success in the courts of law 
could have been likely to do. 'To the leader of a party 
such a member as Thurlow is invaluable. No one could 
more unhesitatingly deal forth a good round assertion, or 
more unflinchingly disclaim the aid of every thing like 
qualification, or more unsparingly bestow tokens of his con- 
tempt upon those who had the misfortune to differ with 
him. For this sort of duties, if duties they may be called, 
he had a physical as well as a moral fitness. A dark com- 
plexion, harsh though tolerably regular features, eyes over- 
shadowed by thick and bushy brows, a sonorous and deep- 
toned organ of speech, all imparted to his appearance and 
to his delivery a degree of sternness, not to say actual 
ferocity, well calculated to heighten the effect of that kind 
of oratory in which he most excelled and most delighted. 
These, however, were only his peculiarities, which distin- 
guished him from every successful public speaker of his 
time. Other qualities, of course, he must have possessed 
in common with them, or he could never have ranked as 
one of their number. Possessing such capabilities, he was 
singled out by lord North, on the formation of his ministry 
in the beginning of 1770, to take the place of solicitor-gen- 
eral, which had just been resigned by Dunning; and the 
year afterwards, (1776) when the post of attorney-general 
became vacant, he, as a matter of course, was called upon 
to fill it. In this office he succeeded sir William De Grey, 
afterwards lord Walsingham. 

It was a memorable and a stormy session, that in which 
lord Thurlow, as the avowed partisan, and in some sort 
one of the official organs of the ministry, first took his place 
in the house of commons; the same session, it is worthy of 
note, in which Charles Fox commenced his parliamentary 
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career. Those discontents were then at their fullest height, 
which furnished the leading spirit of the opposition party 
in the house of commons with the theme of one of the 
most masterly of his compositions, and gave Samuel John- 
son the occasion of writing his much inferior production, 
“The False Alarm.’’? All minor grievances, however mani- 
fold, were, as Junius, the fomentor and the organ of popular 
excitement, remarks, rendered comparatively insignificant 
by the importance of the great attack upon the constitution 
in the case of the Middlesex election. But this main cause 
of dissatisfaction did not entirely absorb the public atten- 
tion. On the contrary, the clamor once raised, it was to be 
feared no opportunity would be neglected to swell and to 
prolong it; no abuse of power, real or imaginary, would 
be suffered to remain undetected and unmagnified. The 
ministry, therefore, though they had not immediately much 
to dread from the minority opposed to them within the 
walls of parliament, had still need of all their resources 
to maintain their footing. Parliament, however, was pro- 
rogued very shortly after Thurlow’s appointment to the 
solicitor-generalship, so that it was not till the ensuing ses- 
sion, which commenced on the thirteenth of November, that 
he found an opportunity of fairly taking up the cudgels in 
behalf of his party. ‘That opportunity was afforded him 
by the violent debate that took place on the address, in 
which the subject of the attorney-general’s power to file ex 
officio informations for libel was descanted upon, with a 
warmth and asperity corresponding to the violence of the 
excitement, that had been recently kindled by the prosecu- 
tion of Almon for the publication of Junius’s letter to the 
king. 'The solicitor-general was of course one of the de- 
fenders of this privilege, and certainly not one of the least 
strenuous. His speech on the occasion, as it is reported in 
the parliamentary history, does not, it must be owned, give 
us any very exalted opinion of his ability as a reasoner; 
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though we are by no means sure, that, considering the tem- 
per of the times, its sweeping assertions, its flat denials, 
and lofty and arrogant tone, may not have been better cal- 
culated for his purpose, than any series of arguments he 
could have put together with the same end in view. He 
would allow no purer motive to the opposition than the de- 
sire of courting ephemeral popularity, affecting to believe it 
impossible that reasonable men could conscientiously deny 
the expediency and even the necessity of such a preroga- 
tive as that exercised by the attorney-general. As to the 
charge often brought, and renewed against the then judges, 
particularly lord Mansfield, respecting their mode of direct- 
ing juries in cases of libel, he stigmatized it as utterly 
groundless and absurd. ‘The construction of libels,’”’ he 
said, “belongs by law and precedent to the judge, not to 
the jury; because it is a point of law, of which they are 
not qualified to judge. If any other rule prevailed, if the 
matter was left to the jury, there would be nothing fixed 
and permanent in the law. It would not only vary in 
different counties and cities, according to their different 
interests and passions, but also in the minds of the same 
individuals, as they should happen at different times to be 
agitated by different humors and caprices. God forbid that 
the laws of England should ever be reduced to this uncer- 
tainty! All our dictionaries of decisions, all our reports, 
and Coke upon Littleton itself, would then be useless. Our 
young students, instead of coming to learn the law in the 
Temple and in Westminster-hall, would be obliged to seek it 
in the wisdom of petty juries, county assizes, and untutored 
mechanics. Adieu to precision, adieu to consistency, adieu 
to decorum! All would be confusion, contradiction, and 
absurdity ; the law would, like Joseph’s garment, become 
nothing but a ridiculous patchwork of many shreds and 
many colors, —a mere sick man’s dream, without coherence, 
without order, —a wild chaos of jarring and heterogene- 
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ous principles, which would deviate farther and farther 
from harmony.” ‘This is a fair specimen of the strength of 
argument he brought to bear upon the question. ‘The pro- 
phecy, as to the consequences of the catastrophe he thus 
called upon God to avert, is of a piece with the rest; but 
from the very fact of its being a prophecy, it was secure at 
the time from a positive and flat denial. ‘That denial the 
experience of some twenty years and more may now safely 
give. Books of reports, and dictionaries of decisions, ay, 
even Coke upon Littleton itself, still hold their ground as 
firm as ever; and if petty juries and untutored mechanics 
have gathered to themselves ever so strong a muster of legal 
pupils, we certainly do not find that the inns of court have 
suffered any very considerable diminution of members, in 
consequence of so formidable a competition. 

In the debate that took place on serjeant Glynn’s motion 
for an inguiry into the administration of criminal justice, 
we can gather nothing from Thurlow’s speech that ap- 
proaches any nearer to sound argument, so far as regards 
the law of libel. Among other positions he broadly laid 
down was this: that even supposing a jury could be compe- 
tent to decide upon the intent and meaning of a publication 
alleged to be libellous, (which, however, he by no means 
admitted they could,) there is an insuperable objection 
against trusting them with the power of doing so, because 
in state prosecutions their passions are often excited in a 
manner that renders them little better than parties concerned 
against the crown. How far it was probable that the pas- 
sions or interest of a judge might make him a party against 
the freedom of the press and the liberties of the subject, was 
left entirely out of the orator’s calculations, as a matter of 
too little importance to be taken into account. 

From the tenor of these opinions, it is easy to conceive 
what must have been the sentiments of Thurlow on such a 
subject as the war with America. On the issue of that war 
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depended the fate of the ministry, and none of its adherents 
gave it more vigorous support than the attorney-general. 
In the discussion of this, as in every other question that 
came before parliament, he scorned every thing like pallia- 
tion or concession. ‘The Americans, according to him, were 
traitors and rebels; the mother country had a right to tax 
them to any extent she pleased; and, since they had been 
daring enough to contest this point, no middle course was 
to be pursued, no half-measures were to be adopted. It 
might suit the character of one of his predecessors in office 
to contend, that America could not reasonably complain of 
not being fully represented in parliament, since, being de- 
scribed in the original charter of the colony as part and 
parcel of the manor of Greenwich, its interests were con- 
fided to the care and protection of the members for Kent. 
But Thurlow disdained such wretched quibbling. He had 
made up his mind to espouse one side of the question, and 
he advocated the cause, heart and soul, without scruple or 
reservation of any kind. ‘Throughout all that portion of 
the great contest, during which he remained a member of 
the lower house, he was lord North’s most able supporter. 
The facetious premier used to take his seat on the treasury 
bench, as Gibbon informs us, ‘‘ between his attorney and so- 
licitor-general, the two pillars of the law and state, magis 
pares quam similes, and the minister might indulge in a 
short slumber, whilst he was upholden on either hand, by 
the majestic sense of Thurlow, and the skilful eloquence of 
Wedderburne.” 

From the short specimen we have given of the notions 
he entertained on the subject of ex officio informations, it 
may readily be inferred, that Thurlow was not likely to 
shrink from the exercise of an attorney-general’s most un- 
popular duty. The trial of Horne Tooke in 1777, was one 
of those conducted by him. We do not find, however, 
that he rendered himself more obnoxious to public censure, 
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or incurred a greater share of odium for prosecutions of this 
nature than the average number of his official brethren 
have been commonly wont to do. None of those which he 
instituted were of sufficient importance to preserve much 
interest at present. Of all the trials in which he was en- 
gaged, that which most excited public attention at the time 
was the trial of the duchess of Kingston for bigamy. 

Very few women have ever made themselves more noto- 
rious than this eccentric personage had done in her youth- 
ful days. The history of her life has all the interest of a 
romance, and indeed may be said to bear out the correct- 
ness of Byron’s apophthegm, that truth is stranger than fic- 
tion. Prints of her are still to be found in the costume (or 
to speak nearer the truth, no costume, unless the slender 
covering of our first mother in the garden of Eden can be 
so termed,) in which she appeared at a fancy dress ball 
given by the Venetian ambassador in London. She was 
then the beautiful Miss Chudleigh, one of the maids of 
honor to the queen of George the second. While she re- 
tained this situation she was privately married to the Hon. 
Augustus Hervey; but having, as the story goes, detected 
a delinquency of a very peculiar nature committed by her 
husband, she renounced all connection with him very 
shortly after their nuptials. Some time afterwards she 
bethought herself that it would be advisable to destroy all 
evidence of the ceremony ever having been performed; and 
accordingly posting down to the village in Hampshire 
where it had taken place, she tore out the leaf from the 
parish register with her own hand. Upon his coming to the 
title and estates of earl of Bristol, she changed her mind 
upon this score, and conceived it might be desirable to have 
the means of proving her marriage in case of need, for 
which purpese she got the register once more into her pos- 
session, and substituted an entry in her own writing for the 
one she had cancelled. When she had married and buried 
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the duke of Kingston, lord Bristol being all the while alive, 
the heirs of his grace got information of this first match; 
and as the dowager had been treated by the will much more 
liberally than comported with their interests, they resolved 
to establish the fact of bigamy. 'The lady was in Italy 
when the proceedings were begun, but she resolved on ap- 
pearing to take the chances of her trial, and having com- 
pelled her banker, pistol in hand, to deliver certain funds 
she was in want of for her journey, and he was rather re- 
luctant to yield, she arrived in London prepared to abide 
the event. Asif she had not by this time furnished suffi- 
cient matter of conversation for the gossips of the town, she 
next contrived to engage herself in a paper war with no 
other an antagonist than Samuel Foote. This unprincipled 
wit had come to the knowledge of some private incidents of 
her life, through the medium of a woman who had for- 
merly been her confidante, and these he introduced into a 
play or farce, called the ‘‘ Trip to Calais,” in which she 
was to be brought forward under the name of lady Kitty 
Crocodile. When he had finished this notable performance, 
so that it was ready for the stage, he gave her an intima- 
tion of what he had done, and had the effrontery to ask 
two thousand pounds for the suppression of his libel. It is 
said he actually refused sixteen hundred. Fortunately he 
was altogether foiled in his infamous plot, for the lord 
chamberlain refused to license the piece, and though he 
threatened to publish it, a counter-threat of an action at 
law made him abandon this project. Thereupon he wrote 
to inform the duchess that the affair was at an end, and 
she very foolishly published his letter, together with her 
own answer to it. This drew forth a reply from Foote, 
and in the encounter of their wits, her grace certainly had 
not the best of it, although she laid aside ceremony so far 
as to inform him that she was writing to the descendant of 
a merry-andrew, and prostituting the name of manhood by 
2% 








20 Life of Lord Thurlow. [April, 


applying it to him: whereas he chose rather to trust his pen 
with keen satire than with mere abuse. All this increased 
the excitement and anxiety as to her trial, which created 
even more general interest than that of the rebel lords had 
done thirty years before; the rather that their doom was 
tolerably certain, and that hers remained in suspense. She 
herself was very sanguine in the expectation of an acquittal, 
relying upon a sentence formerly pronounced in the eccle- 
siastical court, in a collusive suit between herself and the 
earl of Bristol, by which sentence she conceived their mar- 
riage had been declared void. ‘This, however, was not pre- 
cisely the fact. ‘The suit had been merely one of jactitation 
of marriage, and the effect of the sentence was conse- 
quently nothing more than that, for any thing that had 
appeared before the court, there had been no marriage at 
all; leaving the real fact open to further investigation on 
other evidence. ‘This plea, as it were, of autrefois acquit, 
consequently availed nothing, and the duchess was con- 
victed by the house of peers of bigamy, notwithstanding 
more than one very long speech of her own, in which she 
descanted very learnedly upon the law, quoted precedents 
in abundance, and, as may be supposed, talked no small 
quantity of nonsense. Had her situation and circumstances 
been any other than they were, she informed their lordships 
at the opening of her great oration, ‘‘no words of hers 
should have beaten the air.” There were many other speci- 
mens of rant in her speech equally bombastic and absurd. 
We are told that in the course of the proceedings she gave 
vent to her anger against Thurlow, who, as attorney-gen- 
eral, conducted the prosecution by publicly reproaching 
him with certain amours of his own, to which he did not 
think it at all necessary to give the sanction of matrimony. 
If this be true, it is certain that nothing of the kind appears 
in the report of the case, though it appears very full and 
minute, even to the most trivial particulars. 
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It was about two years after this, that the resignation of 
lord chancellor Bathurst occasioned a vacancy in that seat, 
to occupy which is the utmost aim of a successful lawyer’s 
ambition. Lord Mansfield had already more than once de- 
clined the great seal; and no one had a stronger claim upon 
the minister than Thurlow. That claim was not disre- 
garded. ‘Though lord North could ill spare him from the 
house of commons, where he was his very ablest and most 
efficient coadjutor, he made no difficulty about removing 
him to the woolsack; and, accordingly, on the second of 
June, 1778, he was appointed chancellor, being raised to 
the peerage on the same day by the title of baron Thurlow, 
of Ashfield, in the county of Suffolk. 

It may be remarked, that, when a promotion of this nature 
takes place, there seldom fails to exist, among those who 
watch the career of the newly ennobled lawyer, a certain 
feeling of curiosity as to the footing he will mantain for him- 
self, when he becomes fairly settled in the upper house. Men 
are anxious to know whether he, who commanded the re- 
spect and the attention of his audience when he addressed 
the commons, will be heard with equal complacency by the 
assembled peers: whether they will welcome him to their 
ranks as a recruit who confers quite as much honor on their 
order as he receives from it, or whether they will treat him 
as a mere intruder into their body: and, above all, should 
they endeavor to reduce him into insignificance, whether he 
will tamely submit, or manfully convince them that against 
him all such attempts are likely to prove abortive. It so 
happened that not very long after his admission into the 
house of lords, Thurlow had an opportunity of asserting 
his own dignity in this aristocratic assembly ; and he did it 
in a manner that at once took away from his brother peers 
all desire of calling it in question for the future. It was in 
the course of the inquiry into lord Sandwich’s adminis- 
tration of Greenwich hospital (the same subject which had: 
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first called forth the brilliant eloquence of Erskine in the 
court of king’s bench) that the duke of Grafton thought 
proper to taunt him with his humble birth, and the recent 
date of his creation as a peer. The descendant of an illegi- 
timate child of Charles the second might have been fought 
with his own weapons, when he chose to take up the topic 
of the want of illustrious birth. But Thurlow did not de- 
scend to this petty species of cavilling. He took much 
higher ground. ‘‘ His lordship,” says Mr. Butler, who was 
present at the time, “ had spoken too often, and began to be 
heard with a civil but visible impatience. Under these cir- 
cumstances he was attacked in the manner we have men- 
tioned. He rose from the woolsack, and advanced slowly 
to the place from which the chancellor generally addresses 
the house. Then fixing on the duke the look of Jove when 
he grasps the thunder, ‘I am amazed,’ he said, in a level 
tone of voice, ‘at the attack the noble duke has made on 
me. Yes, my lords,’ considerably raising his voice, ‘Il am 
amazed at his grace’s speech. The noble duke cannot look 
before him, behind him, or on either side of him, without 
seeing some noble peer who owes his seat in this house to 
his successful exertions in the profession to which I belong. 
Does he not feel that it is as honorable to owe it to these, as 
to being the accident of an accident? ‘To all these noble 
lords the language of the noble duke is as applicable and as 
insulting as it is to myself. But I do not fear to meet it sin- 
gle and“alone. No one venerates the peerage more than | 
do; but, my lords, I must say, that the peerage solicited me, 
not I the peerage. Nay more, I can say, and will say, that 
asa peer of parliament, as speaker of this right honorable 
house, as keeper of the great seal, as guardian of his ma- 
jesty’s conscience, as lord high chancellor of England, nay, 
even in that character alone in which the noble duke would 
think it an affront to be considered, —as a man, I am at 
this moment as respectable, —I beg leave to add, —1 am 
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at this time as much respected, as the proudest peer I now 
look down upon.’”’ ‘ The effect of this speech,’ Mr. Butler 
adds, ‘‘ both within the walls of parliament and out of them, 
was prodigious. It gave lord Thurlow an ascendency in 
the house which no chancellor had ever possessed: it in- 
vested him, in public opinion, with a character of inde- 
pendence and honor; and this, though he was ever on the 
unpopular side in politics, made him always popular with 
the people.” 

In private life as well as in public, lord Thurlow was 
equally above the wretched and contemptible feeling, which 
so often prompts men to deny or gloss over the obscurity of 
their origin. His parents had been of that class in life, 
which, in the literal as well as in the more commonly re- 
ceived acceptation of the term, is well entitled to the desig- 
nation of respectable; but they had no title to illustrious 
descent, and he had too much spirit or too much sense, or 
both, to claim any dignity from his ancestry. It is told of 
him, that, when one of his acquaintance was endeavoring to 
make out how he could claim kindred with the secretary of 
Cromwell, whose family had been settled in the county 
adjoining Suffolk, he interrupted the obsequious genealogist 
by telling, in a tone and manner that would have befitted 
his cotemporary, Johnson, — ‘‘Sir, there were two Thur- 
lows in that part of the country: Thurloe the secretary, and 
Thurlow the carrier. I am descended from the last.” It 
would have been well had he entertained on all points the 
same sound and healthy feeling which dictated this rebuke. 
But it was not always thus where his personal interest was 
involved. Superficial observers were wont to be misled in 
his case, as in many others, by the affected bluntness, or 
(to speak plainly) the downright bearishness of his man- 
ner, which such persons are apt to consider a certain indi- 
cation of honesty and straightforwardness of purpose; as 
if sincerity and politeness were so wholly incompatible, that 
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the want of the one must necessarily insure the possession 
of the other. Whether all his coarseness was natural to 
him, or whether he exaggerated it for the sake of humoring 
this vulgar prejudice, it is very certain that he was con- 
siderably the gainer by it, in point of popularity. 

Among the many who suffered themselves to be won 
over by this saucy roughness, was one very worthy and 
excellent man, — more famous, however, for his merits as 
a virtuous husband and a skilful farmer, than for acuteness 
in the discrimination of character, —namely, George the 
third. The moral monarch even went so far as to over- 
look in ‘Thurlow irregularities which he could never pardon 
in Fox, so much was he captivated by a virtue, that, like 
charity, could cover a multitude of sins. Other courtiers 
had their smiles, and their bows, but they were not the ex- 
clusive property of his majesty ; whereas in the royal pres- 
ence alone was the chancellor's usual ruggedness softened 
down into something like suppleness and amenity. 

This personal favor of the sovereign, lord ‘Thurlow turned 
to the account of his own interest, by affecting to class him- 
self among those persons, numerous enough in his time, 
who were wont to style themselves the king’s friends, and 
thonght there could be no better mode of evincing their 
friendship than that of steadfastly retaining their offices 
through all changes of measures or of ministry. ‘The chan- 
cellor, it is true, did not go the whole length of lord Bar- 
rington, and certain other political vicars of Bray, whose 
favorite doctrine was, that every thing like opposition to the 
king’s government for the time being was nothing less than 
faction, if not downright rebellion. But if it was the king’s 
good pleasure that he should remain in office, a change of 
party he did not by any means consider an insuperable 
obstacle to the fulfilment of the royal will. This he very 
fully proved on the resignation of lord North in March, 
1782. ‘The Rockingham party, who then reaped the bene- 
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fit of their long and arduous opposition, might well have 
expected that the seals would be at their disposal. They, 
however, found it otherwise. The king insisted that lord 
Thurlow should be suffered to remain where he was; and 
showed himself so resolutely bent upon carrying this point, 
however easily he might cede others, that the leaders of the 
party had no alternative but compliance. ‘The man, there- 
fore, whose political existence was identified with unflinch- 
ing advocacy of the war against America (only to mention 
one measure of the North administration), was now seen 
occupying a place in a cabinet which owed its birth to the 
failure of that war, and was under the most solemn obli- 
gation to make the entire discontinuance of it one of its 
first ministerial acts. 

The manner in which lord Thurlow chose to act up to 
his assumed character of the king’s friend was certainly not 
calculated to render him a very valuable ally to the whig 
party. He seemed, indeed, to consider that he was placed 
in the cabinet rather in the capacity of a check upon their 
measures, than an active promoter of them; and that the 
part he had to play was, not a supporter of his colleagues, 
but simply the guardian and the champion of royal preroga- 
tive, against all its enemies, whether in the ranks of his 
colleagues or elsewhere. ‘Thus, while two ministerial bills 
were passing through the upper house, lord Mansfield him- 
self, and the other avowed leaders of the opposition were 
not a whit more strennous than he in their endeavors to 
throw them out. There were some persons foolish and 
ignorant enough to dignify this sort of conduct with the 
name of independence. But men of sense could never fall 
into so gross 2 delusion. ‘They might very well understand 
the independence of one who resigns office, power, and 
emolument rather than retain them under a set of ministers 
against whom his whole political career had been marked 
by uncompromising opposition; nay, they might even go so 
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far as to admit, that, after having once consented to enlist 
among them, he might still claim some pretensions to the 
title of independent by quitting their ranks and his own 
office, so soon as he found them pledged to a course he 
could not conscientiously, or at least consistently, approve ; 
but they very naturally laughed at the notion of bestowing 
the appellation on one, who, with all his show of consistency 
in opinion, held no opinion so firmly as the very common 
one, that all sacrifices were to be preferred to the sacrifices 
of office. As to the ministers themselves, whose plans were 
thus thwarted by an enemy in their own camp, it may well 
be supposed, the reluctance they had originally felt to admit 
him there was not likely to be dispelled by the line of con- 
duct he thought fit to pursue. Indeed, when the coalition 
was formed between Fox and lord North, the year after the 
birth of the Rockingham administration, (February, 1783,) 
the members of the new alliance agreed, one and all. that it 
was wholly out of the question for them to think of retain- 
ing so treacherous an ally in their body. The king, who 
was guided entirely by the counsels of lord Thurlow, 
insisted on the other hand that whatever changes might 
take place, (and he was ready to concede every other 
point,) the chancellor should remain at his post; and as 
this was an arrangement to which no inducement could 
prevail on them to give their consent, a considerable delay 
took place in the formation of the new cabinet. At length, 
however, George the third found himself compelled to 
yield, and the duke of Portland became the nominal pre- 
mier, on the understanding that the great seal should be 
put in commission. Lord Loughborough, then chief justice 
of the common pleas, was accordingly appointed chief com- 
missioner, and Thurlow retired, to lie in wait for the next 
opportunity that might present itself of reinstating himself 
in the office he had thus struggled so hardly, but so fruit- 
lessly, to retain. 
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His impatience on this score was not put to a very severe 
test. The coalition ministry, as every body knows, did not 
outlive the year in which it had its birth; and its dissolu- 
tion was of course the immediate prelude to his resuming 
his seat on the woolsack. It was only because there was 
absolutely no other alternative, that George the third had 
consented to admit Fox and his party into the royal coun- 
sels; his confidence they never possessed. ‘Their personal 
intercourse with the sovereign was but barely as frequent 
as the occasions of the state demanded, and was then inva- 
riably marked by the extreme of coldness and restraint on 
his part. When he found himself completely in their pow- 
er, his despondence was so great that he remained in melan- 
choly seclusion at Windsor, lending no public countenance 
to his ministers, withdrawing himself from the gaze of the 
people, foregoing his accustomed sports and occupations; 
in short, completely overcome by dejection. Lord Thurlow 
was one of the very few visiters admitted at the castle 
during this retirement of the king, who, placing as he did 
entire confidence in the personal attachment, the integrity, 
and the ability of the ex-chancellor, looked to him for sol- 
ace and for counsel, in the pressing strait to which he con- 
sidered himself reduced. It is known, that at one time he 
very seriously meditated, what he had more than once pre- 
viously threatened, a retirement to Hanover; where there 
was no untractable house of commons to thwart the free ex- 
ercise of his royal pleasure. He was, however, dissuaded 
from the project by Thurlow, who consoled him with the 
assurance that if Fox were left to himself, he would sooner 
or later suffer his natural impetuosity to hurry him into 
some step that would be the cause of his downfall as a min- 
ister. ‘The prediction was very soon verified. The India 
bill proved the rock on which the coalition vessel split. 
The royal influence was exerted in its very fullest extent 
to procure the opposition of the peers to this measure; and 
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Thurlow, who had been the most active of the managers 
behind the curtain, was not less great, as the theatrical 
phrase is, when he appeared on the stage. He gave it out 
as his firm conviction, that if the king should assent to such 
a measure, he would do neither more nor less than take the 
crown from his own head to adorn the brows of Fox; a 
hint which lord Abingdon improved upon by openly taxing 
the obnoxious minister with entertaining the views of Crom- 
well. ‘he end of all this was, that the bill was thrown 
out of the peers. His majesty, unable to contain his satis- 
faction, immediately despatched messages at one o’clock in 
the morning (19th December,) to both the secretaries of 
state, North and Fox, intimating that he had no further 
occasion for their services, and that as a personal interview 
would he disagreeable to him, they were required to send 
back their seals of office, instead of delivering them in the 
usual manner. On the following day, William Pitt, then 
not quite twenty-five years of age, was declared prime min- 
ister; and lord Thurlow’s appointment to the chancellor- 
ship immediately took place as a matter of course. He 
took this opportunity of putting one of his early associates, 
Kenyon, in the place of attorney-general, though he had 
not gone through the probationary stage, at that time more 
usual than it has been since, of the solicitorship. ‘This lat- 
ter office was filled by sir Pepper Arden. 

Great as afterwards became the popularity and the pow- 
er of the new premier, it was with no small difficulty that 
he at first contrived to hold good his footing with parlia- 
ment. ‘There the coalition still maintained all its influ- 
ence. ‘The opposition, indeed, was at one time so strong, 
that he hinted to the king his fears that he should shortly 
be obliged to quit the field; and it is said, was only pre- 
vented from doing so, by the earnest dissuasion of the 
monarch, who declared that if his minister resigned, he 
must resign also. ‘I'he disgust, and indeed the dread he 
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felt of the opposition were certainly not lessened by Ers- 
kine’s motion for an address, calling on the sovereign to 
refrain from dissolving the parliament, (which he was then 
just about to do), on account of the quantity of public 
business that still remained to be got through. George the 
third, who on certain points of prerogative was hardly less 
touchy than some of his Stuart predecessors, looked upon 
this as a direct blow aimed at his kingly power, and felt 
quite as desirous as his ministers could wish him to be of 
nipping this dangerous scheme in the bud. It was accord- 
ingly very well understood that the parliament was about 
to be dissolved, and it was known also, that the usual pre- 
liminary prorogation would take place on a certain day, the 
24th of March, 1784. Now, it was generally supposed that 
a dissolution could not take place without the great seal ; 
and it so happened that on the very day before the pro- 
rogation, the great seal was stolen from the drawer of the 
writing-table in lord Thurlow’s private study, at his house 
in Ormond street. The fact that nothing else was taken 
but the seal, was a sufficient proof that the theft was not 
the speculation of a common pilferer; and, all circumstances 
considered, there seemed to be very plausible reasons for 
suspecting that some of the influential members of the 
whig party were concerned in the affair. Whether there 
were really any foundation for such a suspicion it is now 
impossible to determine, as neither principal nor accessories 
were ever discovered, although a reward of two hundred 
pounds was offered by proclamation, with a promise of full 
pardon to the informer, if he was implicated in the trans- 
action. One man was, indeed, apprehended for the theft; 
but whether guilty or not, sufficient evidence could not be 
procured against him, and he was discharged without hav- 
ing made any disclosures. Whoever may have been the 
instigators of the theft, it had no effect in retarding the dis- 
solution of parliament. A royal warrant was instantly 
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issued for the preparation of a new great seal; but it was 
not even thought necessary to wait for its completion. The 
prorogation took place on the very day that had been origin- 
ally appointed, and parliament was dissolved the day after- 
wards. 

In the new house of commons, shortly after formed by 
the result of the gencral election, the premier contrived to 
secure such majorities as placed his power on a secure 
basis, and left lord Thurlow little to fear on the score of the 
permanency of his office. It was not till the sudden dis- 
covery of the king’s insanity, in 1788, that the stability of 
the ministry appeared to be even threatened; but to judge 
from appearances, its footing was then rapidly sinking from 
under it. During the adjournment that took place imme- 
diately after the meeting of parliament, the prince and his 
party were upon the alert, making active preparations for 
the assertion of his claim to the regency, and there seemed 
every reason to believe that the very utmost Mr. Pitt would 
be able to effect in opposition to them would be the fetter- 
ing that high office with restrictions; a measure which 
was not very likely to increase his chance of remaining in 
power under the new order of things. It was chiefly with 
a view of counteracting such a design, that the prince’s 
party were anxious to gain over lord Thurlow, of whose 
political honesty they appear to have formed a very accu- 
rate estimate. Captain Rayne, the comptroller of the 
prince’s household, was one of those who took a very ac- 
tive part in the negotiations and intriguings that were set 
on foot to procure recruits for the strengthening of their 
body. In one of his letters to Sheridan, who was busily 
occupied in the same business, he says: “I think the chan- 
cellor might take a good opportunity to break with his 
colleagues, if they propose restriction. ‘The law authority 
would have great weight with us, as well as preventing 
even a design of moving the city.’ And in another; “I 
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enclose you the copy of a letter the prince has just written 
to the chancellor, and sent by express, which will give you 
the outline of the conversation with the prince, as well as 
the situation of the king’s health. I think it an advisable 
measure, as it is a sword that cuts both ways, without be- 
ing unfit to be shown to whom he pleases, but which he 
will, I think, understand best himself.’ The captain was 
not mistaken. Lord Thurlow understood very well what 
was meant, and took his measures accordingly. The pre- 
text of paying frequent visits to the king in his confine- 
ment, afforded him ample opportunity for conversing with 
the prince and his confidants, without, as he thought, afford- 
ing any handle for suspicions of treachery and desertion on 
the part of his avowed colleagues. It was of course his 
object to keep them if possible in entire ignorance of his 
daily communications with the opposite party; and to a 
certain extent he no doubt succeeded; but though every 
interview might not be detected, it was known or at least 
guessed among them, that he was putting matters in a train 
for a seasonable defection. Had there been no other means 
of coming at the secret of these mysterious visits, his own 
inadvertence would have betrayed him; for he made his 
appearance one day without his hat, in the apartment of 
the palace where the council was sitting; and on being re- 
minded of it, incautiously said that he supposed he must 
have left it in the other room. ‘The looks of those present 
immediately made him conscious of the false step he had 
made, but it was too late to retrace it.’ 

The wary chancellor, however, took good care not to com- 
mit himself in any positive engagements with the enemy, 


! Mr. Moore, in his life of Sheridan, says that Thurlow brought the prince’s 
hat under his arm, instead of his own, and thus gave a clue to the discovery 
of his recent interview with that personage; but our version of the anecdote 
is given on the authority of a distinguished statesman who had it from the 
mouth of Pitt himself. 








32 Life of Lord Thurlow. [April, 


while the fortunes of the contest remained undecided, and 
while it was still doubtful whether fidelity to his own party 
mig'it not be the most profitable line of conduct he could 
follow. It soon became clear to him that this was likely 
to be the case. ‘The prospect of forming one of the main 
springs of the phantom (as the proposed substitute for a 
monarch was aptly styled), and still more the amendment 
of the king’s health, which promised to place matters again 
on their former footing, convinced him that the broad 
straight-forward path would lead him more surely to the 
object he had in view, than the crooked windings of private 
intrigue; and the result was that he broke off entirely with 
the whigs. No sooner was this done, than he gave a free 
scope to the warmest of protestations, both in the house of 
lords and out of it, of attachment to the king, of sorrow for 
his illness, and of affectionate anxiety for the care of his 
royal person; all which had the effect of elevating him 
high in the estimation of the short-sighted multitude, who 
looked upon such professions as the pure and disinterested 
ebullitions of a grateful heart, overteeming with the finest 
sympathies of humanity. The admiration of the people 
was especially excited in his behalf, when the newspapers 
informed them that the rugged countenance of the chancel- 
lor had been moistened with tears, while he wound up one 
of these declamations in the house of lords by exclaiming : 
‘““My debt of gratitude to his majesty is ample, for the many 
favors he has graciously conferred upon me; and when I 
forget it, may my God forget me!” The whigs in the 
other house, who had been behind the curtain, were not, it 
may easily be imagined, much disposed to share in the 
popular enthusiasm respecting the propounder of these high- 
flown sentiments; and their taunts upon the subjects were 
profusely dealt forth. “ ‘The lords,’ Burke said a few days 
afterwards, ‘‘ had perhaps not yet recovered from that ex- 
traordinary burst of the pathetic which had been exhibited 
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the other evening; they had not yet dried their eyes, or 
been restored to their former placidity, and were unquali- 
fied to attend to new business. ‘The tears shed in that 
house, on the occasion to which he alluded, were not the 
tears of patriots for dying laws, but of lords for their expir- 
ing places. The iron tears which flowed down Pluto’s 
cheek rather resembled the dismal bubbling of the Styx 
than the gentle murmuring streams of Aganippe.” There 
were many other sarcasms of this kind delivered in public, 
but certainly none that outdid, in point and terseness, the 
pithy observation made by Wilkes, in a private company: 
‘God forget you! He will see you damned first.”’ 

By the recovery of the king, not only the continuance of 
the ministers in office was no longer doubtful for the time, 
but it seemed as if they had gathered fresh strength and 
fresh security from the peril that had recently impended 
over them; and the disconsclate whigs saw themselves shut 
out from all prospect of probable change in the royal coun- 
sels. Lord Thurlow, in particular, to those who were cog- 
nizant of the part he had taken in public (and of nothing 
more) during the regency question, appeared to have ac- 
quired a new title to the esteem and the favor of the king; 
so that even in the event of any of those vicissitudes to 
which cabinets are always liable, it seemed likely that 
George the third would be disposed to make still greater 
sacrifices than he had offered at the time of the coalition, 
for the sake of retaining the chancellor. But these appear- 
ances were deceitful. Pitt was well acquainted with the 
secret history of that vehement explosion of loyalty which 
had astonished the house of lords, and it is very probable 
that in the course of time it was contrived his majesty 
should be as little in the dark respecting the matter, as his 
prime minister. However this may be, there could be no 
doubt that Thurlow very much overrated his personal influ- 
ence with the king, when he imagined that it could stand 
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a competition with the influence of Pitt; and of this he 
was afterwards convinced to his cost. The premier was 
not a man to be satisfied with a lukewarm adherence to 
himself and his party; nor was he disposed to tolerate in 
his colleagues assumption or arrogance founded upon any 
pretensions, but least of all on the score of the king’s per- 
sonal regard, of which in the case of Thurlow, he might 
already have entertained some little feeling of jealousy. 
Thurlow, on the other hand, ill brooked the supremacy of 
Pitt. He fancied he had cause of complaint against him 
for countenancing the prosecution against Warren Hastings, 
which he himself from the onset had warmly opposed; and 
during the whole course of the trial, he did all that lay in 
him to render it nugatory, by continually affording the ex- 
governor the assistance of his professional knowledge. ‘This 
was only one of many causes that conduced to the bringing 
about of an open rupture between the premier and the 
chancellor. The main breach was no doubt begun at the 
period of the king’s illness. The beginning once made, 
every petty misunderstanding contributed in some degree 
to widen it; and before the opening of the session of 1792, 
it was very evident that the same cabinet could not much 
longer contain both Pitt and Thurlow. Many who were 
not in the intimacy of either, nor possessed particular facili- 
ties for close observation of their conduct, could foretell the 
approach of the coming storm. Lord North, among the 
rest, not only foresaw it, but predicted the result. “ Your 
friend, lord Thurlow,” he said, in conversation with a gen- 
tleman known to the chancellor, “thinks that his personal 
influence with the king authorizes him to treat Mr. Piit with 
humeur. 'Take my word for it, whenever Mr. Pitt says to 
the king, ‘sir, the great seal must be in other hands,’ the 
king will take the great seal from lord Thurlow, and never 
think any more about him.’ ‘The necessity of making 
such a representation to the king was soon forced upon the 
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premier; for the chancellor thought fit to measure his 
strength with him by violently opposing the ministerial 
measures in the house, conducting himself exactly after the 
same manner that he had formerly done when a member of 
the Rockingham cabinet. The progress of two bills through 
the upper house (one for continuing the sinking fund and 
providing one for the future with every loan, the other for en- 
couraging the growth of timber in the New Forest) afforded 
him the occasion of publicly unfurling the standard of de- 
fiance against the ministers with whom he was associated. 
In the speeches he delivered on the last of these subjects, 
he openly taxed them with endeavoring to mislead the 
king, declared the proposed measure to be a dangerous 
attack upon the prerogative, in short, affected to stand for- 
ward as the avowed champion of his sovereign’s rights, 
and for that reason the vehement opponent of the ministry. 
With what view this display was made is pretty obvious; 
but the issue proved that it was possible for lord Thurlow 
to enact the part of king’s friend, without timing his per- 
formance so as to maintain the more important character 
he had been accustomed to couple with it, namely, that of 
his own friend. In fact, lord North’s prediction was strictly 
verified. Pitt at once intimated to the king that it was im- 
possible he should remairr in office together with the chan- 
cellor, and expressed his intention of resigning if the great 
seal were not immediately taken from him. The king 
hereupon consented — apparently without much difficulty — 
to remove lord Thurlow from his post; and on the fifteenth 
of June (1792) the same day in which parliament was pro- 
rogued, he was required to deliver up the great seal. ‘I 
have no doubt,” writes the same person to whom lord North 
had prophesied the event, “that this conduct of the king 
was wholly unexpected by lord Thurlow: it mortified him 
most severely. I recollect his saying to me, ‘No man has 
3% 
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a right to treat another in the way in which the king has 
treated me; we cannot meet again in the same room.’ ” 

On this, his final dismission from office, lord Thurlow, 
as a member of the house of peers, found himself in a most 
forlorn condition. He had no ties to connect him with any 
party, and indeed there was none that would not, after such 
specimens of political inconsistency as he had afforded, 
have distrusted his alliance. Some attempt, it appears, 
was made a few years afterwards to secure his codpera- 
tion in the formation of a new cabinet; but the project of 
the intended administration was never realized, and the 
failure of the scheme was not much regretted, except per- 
haps by those immediately concerned in it. With the ex- 
ception of this one unsuccessful endeavor to take service 
under a new banner, he remained an isolated combatant in 
the political strife, belonging to neither host, and having 
consequently no stake in the event. ‘There was, indeed, 
properly speaking, no course left open to him but that of 
what is called an independent member. 'This course he 
accordingly followed, and, it is needless to add, by adopting 
it lost very much if not the whole of that weight and influ- 
ence, he might have commanded by propping up his own 
personal qualifications with the support of either of the 
leading bodies in parliament. It then became evident how 
much of his authority had previously been owing to his sta- 
tion and his party. As the oflicial organ of the ministry in 
the upper house, he had been always able to command 
attention, if for no other reason than because it was sup- 
posed every measure he advocated had been previously 
considered by him, in conjunction with his colleagues. 
And here his station had acquired him a species of credit 
he was very far from deserving; for as regards this branch 
of duty, he had always been known by those who were 
behind the scenes, as the most ineflicient of all the mem- 
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bers of the cabinet. Nay, he was often worse than ineffi- 
cient; he delighted to throw impediments in the way; and 
it used to be said of him, that he proposed nothing, opposed 
every thing, and was ready to vote for any thing. To 
make a show at the same time of his indolence or inca- 
pacity, and of his want of breeding, it was by no means 
unusual with him, to throw himself back in his chair, after 
a cabinet dinner, and fall fast asleep while the rest of the 
company were engaged in discussions upon the business for 
which they had been assembled. But this was known at 
the time to comparatively few persons, and consequently 
had little or no effect in lessening the weight of the opinions 
he delivered in the house of lords. When he came to stand 
alone, he had of course none but his own resources to de- 
pend upon. 

For some chancellors Westminster hall is the most suc- 
cessful scene of exertion. This was not the case with lord 
Thurlow. He was in the strictest sense a political chan- 
cellor, who had been elevated to the bench, not because he 
had outshone all competitors in ability as a lawyer, but be- 
cause he had been a serviceable ally to the ministers in the 
house of commons, and was likely to prove so in the house 
of lords. 'The experience he had acquired in the course of 
his practice as a king’s counsel, and as attorney and solicit- 
or-general, was probably sucii as to qualify him in some de- 
gree for the duty of an equity judge; but it is very certain, 
that had this duty been the only, or even the principal one 
of the chancellor, he would not have been the person select- 
ed to fill the office. However, the next best thing to having 
a functionary of any sort fully competent to the discharge 
of his duties, is to have one conscious of his incompetence, 
and at the same time anxious to remedy the deficiency as 
best he may. ‘Thurlow is entitled to the credit of having 
foreseen from the first, that, whether from his inexperience, 
from his want of the requisite legal learning, from his indo- 
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lence, or from the multiplicity of his other avocations, it 
would be out of the question for him to take the whole 
weight of the judicial duties upon his own shoulders; and 
he very prudently made up his mind to call some assistance 
to his relief. For this purpose he addressed himself to Mr. 
Hargrave; and that gentleman undertook to perform for 
him exactly the same sort of labor which is done for many 
a barrister in very large practice by some less fortunate 
wight of his own calling, who in familiar parlance goes by 
the rather homely name of his devil. This labor, as possi- 
bly our readers are aware, consists in searching the author- 
ities, and preparing the materials for the arguments, if not 
occasionally in framing the arguments themselves, which 
are afterwards delivered in court by the practitioner. By 
thus getting the chief drudgery of his duty taken off his 
hands, an advocate is never considered as forfeiting any of 
the credit he might acquire, if he chose, or rather if his oc- 
cupations would allow him, to go through it without any 
assistance; nor do we see why a chancellor (whose time is 
even more fully and more variously engaged) should be 
censured for resorting to a similar mode of lightening his 
toil. But, putting all things together, we cannot help sus- 
pecting, that a very great share of the profound legal learn- 
ing, attributed by some to lord Thurlow, was in fact the 
legal learning of Mr. Hargrave, and that it was by the as- 
sistance of this gentleman’s vast store of erudition his lord- 
ship contrived to keep up the character of a consummate 
lawyer. Mr. Butler, who speaks of this chancellor from 
his own knowledge and observation, tells us that his decrees 
were “strongly marked by depth of legal knowledge and 
force of expression, and by the overwhelming power with 
which he propounded the result; but they were too often 
enveloped in obscurity, and sometimes reason was rather 
silenced than convinced.”’ Now this is exactly the impres- 
sion that would be given by the argument of one who 
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enounces a conclusion at which he has not arrived by 
travelling himself through every stage of the reasoning that 
leads to it; by one who does not so much express his own 
thoughts as repeat a lesson. 

Neither among the suitors, the solicitors, nor the bar of 
the court of chancery, were lord Thurlow’s manners likely 
to render him very popular. He seems to have taken a pride 
in carrying rudeness and churlishness to an extreme, inso- 
much that he was commonly designated in the profession 
by the nick-name of the tiger. Some, indeed, called him 
the lion, and Mr. Hargrave his provider; but in both cases 
alike a ferocious animal was chosen as the fittest emblem 
to typify the harshness of his temper and deportment. It 
was remarked, that after his first secession from office, when 
he returned to take his seat in Lincoln’s Inn hall, there was 
a visible change for the better in his demeanor. Perhaps 
the want of an opportunity for domineering during his re- 
tirement may have caused him unconsciously to lay aside 
for the time his usual haughtiness of manner. In private 
life, and even in his official intercourse with members of the 
cabinet and others, he seldom gave himself the trouble to 
check the accustomed oaths, wherewith, after the manner 
of his predecessor, lord Northington, he was in the habit of 
occasionally garnishing his discourse. It is told of him that 
when a sharp dispute arose between him and Mr. Pitt, 
touching the appointment of a master of the rolls, just be- 
fore sir Pepper Arden was named to fill that office, he at 
length finished the controversy by saying to the minister, 
‘T care not whom the devil you appoint, so that he does 
not throw his own damned wallet on my shoulders, instead 
of lightening my burthen.” And when the same office after- 
wards became vacant, having made up his mind to confer 
it on his old associate Kenyon, he rebutted the pretensions 
of an aspirant who had written to know if his claims were 
not to be preferred to all others, by sending him the laconic 
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epistle, consisting of neither more nor less than these words : 
‘No, by God! Kenyon shall have it.” With this habit 
he had given himself of calling indifferently upon God and 
the devil to witness his asseverations, it is to be supposed he 
had some difficulty in restraining the indulgence of the pro- 
pensity while sitting in the conrt of chancery, where indeed 
the potentate of the nether regions, at least, is by many held 
to be, if not in his proper person, at least in intendment and 
contemplation of law, or rather equity, as constantly present 
as the king himself in the court of king’s bench. He did, 
however, contrive to repress the inclination; though those 
who watched him in his not unfrequent moods of irritation, 
used to assert that the rising of the oath to his lips, and the 
hard struggle to gulp it down before it could escape their 
portals, were often distinctly visible. When he was once 
leaving the court at the close of the legal season, without 
making any farewell compliment to the bar, one of the ju- 
niors remarked to his neighbor in tones sufficiently audible 
to reach the bench, ‘I think he might at least have said 
‘damn you.’”’ Whether the chancellor felt the justice of the 
rebuke for his incivility, or whether he was pleased with 
the form of the salutation suggested by the young barrister, 
or whether in fine (for it is but fair to presume such a thing 
probable) his want of politeness on the occasion had been 
inadvertent, he certainly did turn round and repair the omis- 
sion by taking a formal leave. 

To these few traits of character and manner, we may add 
a slight sketch of his personal appearance in court, taken 
(it does not appear at what time) by the veteran farce writer 
O’Keefe. “I saw lord Thurlow in court: he was thin, and 
seemed not well in health; he leaned forward with his el- 
bows on his knees, which were spread wide, and his hands 
clutched in each other. He had on a large three-cocked hat, 
his voice was good, and he spoke in the usual judge style, 
easy and familiar.”’ 
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The long arrear of business that remained undisposed of 
during his chancellorship, was imputed by the public en- 
tirely to his indolence and his want of zeal in the discharge 
of his judicial functions. We consider it, if not a more 
striking proof, at least quite as discreditable an effect, of 
these failings, that while he remained in office, he did not 
achieve, nor indeed attempt, either as judge or legislator, a 
single measure calculated to strike at the root of those delays 
and abuses which have so long formed a favorite theme of 
complaint against the court of chancery. With respect to 
the mere irregularity of his attendance, or the shortness of 
the time he occasionally devoted to his legal occupations, 
there are many excuses to be made. Among others it should 
be recollected that in his time there was no deputy speaker 
of the house of lords; and he considered it a paramount 
duty to be in his place there, whatever other business might 
be delayed for the want of his presence elsewhere. 

He was also subject to occasional fits of illness, particu- 
larly to violent attacks of the gout, which from time to time 
wholly incapacitated him from labor or exertion of any 
kind, insomuch that his friends were often induced to fear 
he would not live to enjoy the honors he had acquired. In 
one of Cowper’s letters to Mr. Hill, dated May 6th, 1780, 
the poet says: ‘These violent attacks of a distemper so 
often fatal, are very alarming to those who esteem and re- 
spect the chancellor as he deserves. A life of confinement 
and anxious attention to important objects, where the habit 
is bilious to such a terrible degree, threatens to be but a 
short one; and I wish he may not be made a text for men 
of reflection to moralize upon, affording a conspicuous in- 
stance of the transient and fading nature of all human ac- 
complisliments and attainments.’’ In a letter of another 
date (June 9th, 1786) to the same person, he writes, ‘‘ The 
paper tells me that the chancellor has relapsed, and I am 
truly sorry to hear it. The first attack was dangerous, but 
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a second must be more formidable still.’ And in allusion 
to their juvenile intimacy he goes on: ‘It is not probable 
that I should ever hear from him again if he survive; yet 
of the much that I should have felt for him, had our con- 
nection never been interrupted, I still feel much. Every 
body will feel the loss of a man whose abilities have ren- 
dered him of such general importance.” There are other 
allusions of a similar kind in Cowper’s correspondence, 
showing that he took a pleasure in looking back to the pe- 
riod when the lord chancellor, at that time a not very prom- 
ising student of the inner Temple, was his constant com- 
panion. Thus, in a letter to Mr. Hill, written the month 
after lord Thurlow’s first retirement from office, (May 1783) 
he says: ‘‘I have an etching of the late chancellor hanging 
over the parlor chimney. I often contemplate it, and call 
to mind the day when I was intimate with the original. 
It is very like him, but he is disfigured by his hat, which, 
though fashionable, is awkward; by his great wig, the tie 
of which is hardly discernible in profile; and by his band 
and gown, which give him an appearance clumsily sacer- 
dotal. Our friendship is dead and buried.” This last sen- 
tence appears to have been prompted by the neglect with 
which a volume of his poems had been treated by the chan- 
cellor, to whom they had been sent by Cowper the year pre- 
ceding, (February 1782,) with a suitable letter of compli- 
ment. 

To this letter no reply was sent, or at least nearly two 
months after the delivery of it, Cowper expressed to another 
correspondent, (Mr. Unwin,) some pique at not having then 
received any, which he had till then reconciled himself to, 
by recollecting how much the chancellor’s time was occu- 
pied. It seems, however, that lord Thurlow did, long after- 
wards, communicate with him by message, if not by letter. 
Hayley was chosen to be the bearer of his lordship’s ac- 
knowledgments ; and from a letter of Hayley’s, dated so 
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late as December 1797, we are led to conclude that he still 
took an interest in his former friend. 'To several other men 
of letters Thurlow had an opportunity of marking his fa- 
vor, by conferring church preferment on them; for instance, 
to the reverend Richard Shepherd, a voluminous author on 
poetry and divinity, to Robert Potter, the translator of Soph- 
ocles and Euripides, and to Horsley. Mr. Potter had been 
his school-fellow, and took divers opportunities of reminding 
him of his existence, and his calling, by regularly transmit- 
ting him a copy of each of his own works immediately after 
its publication. No notice whatever had been taken of these 
presents for some years, till at length the reverend translator 
was one day agreeably surprised by the receipt of a short 
note from the chancellor, thanking him with one sweep of 
the pen for them all, and offering, at the same time, to his 
acceptance something more substantial than thanks, namely, 
a prebendal stall in the cathedral of Norwich. With Horsley, 
lord Thurlow had never had any acquaintance, and knew 
him only by the repute of his edition of Newton, and his 
controversy with Priestly, when he gave him a prebend at 
Gloucester. ‘l‘hey afterwards became intimate, and in con- 
sequence the prebendary became bishop of Saint David’s. 
There is another case on record of lord Thurlow’s patron- 
age of literary merit which does him great honor; we mean 
that of Dr. Johnson. Though little personally known to 
each other, they always professed, and doubtless felt, a mu- 
tual respect and esteem, which the similarity of their man- 
ners, not to say of their characters, may probably have done 
much to encourage. Johnson more than once declared there 
was but one man in England for whose conversation he 
should think it necessary to prepare himself, and that was 
lord Thurlow; a high compliment, certainly, coming us it 
did from one who dealt not much in compliments of any 
kind. Had this been said of Johnson by Thurlow, there 
would have been little to remark, though the one was hardly 
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more given to flattering speeches than the other. However, 
the peer had it in his power to proffer something better than 
compliments, and he certainly used the power with much 
delicacy and generosity. He had been applied to by John- 
son’s friends to solicit from the government a sum suflicient 
to cover the expenses of a foreign journey, which they con- 
sidered necessary for his health, and he readily undertook 
the task. The application failed of success; and lord Thur- 
low immediately volunteered to furnish the means required, 
to the amount of five or six hundred pounds, taking care to 
instruct sir Joshua Reynolds, who was the bearer of this 
offer, that, to make the obligation sit light upon Johnson, 
the gift (for as such it was intended) should have the ap- 
pearance of a loan, of which payment was to be secured by 
the mortgage of the doctor’s pension. The letter, in which 
Johnson expresses his gratitude for the offer, though at the 
same time he declines it, has, we have no doubt, been pe- 
rused and admired by every one of our readers. 

What makes it singular that Johnson should always have 
professed such esteem for lord ‘Thurlow, is, that the latter 
was very well known to entertain opinions upon the subject 
of religion, such as in many other cases were wont to kindle 
in the breast of the great lexicographer the flames of that 
direst of all sorts of hatred, the odium theologicum. This 
inconsistency he committed in common with George the 
third, who also made the chancellor an exception to his 
general dislike against those who openly transgressed the 
bounds of morality and decorum, by indulging themselves 
with the conveniences of matrimony, without calling upon 
the church to sanctify their connubial proceedings. Of both 
of these crimes lord Thurlow was guilty; and made no se- 
cret of his guilt, at least with respect to the latter, since he 
lived for many years with a mistress, and with an illegiti- 
mate family till the time of hisdeath. As to his notions on 
the subject of religion, it is probable he did not proclaim 
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them quite so openly. Whether he did so or not, there were 
some, at all events one person, who took great pains to make 
it be believed that his opinions were within the pale of or- 
thodoxy. ‘That person was his brother, the bishop of Dur- 
ham; and our readers, we think, are likely to be amused, 
if not edified, by an account of the mode in which he once 
set about proving his position. A very learned and excel- 
lent dignitary of the church and of the university of Ox- 
ford (who still lives to tell the story) was lamenting to the 
bishop that his brother, the chancellor, who had so much 
church patronage in his gift, and might indeed, in some re- 
spects, be said to possess the attributes of an ecclesiastic, 
should be insensible to the great truths of christianity, and 
in fact be notoriously neither more nor less than a professed 
deist. ‘‘Ah! my dear doctor,” responded the prelate, ‘I 
regret, indeed, to find that you too labor under this very 
common misapprehension. I know very well the public be- 
lieves my brother to be in the deplorable condition you de- 
scribe; but I can confidently assure you, and indeed give 
you full proof, that he isnot so. I myselfcan safely vouch that 
in the extremities of pain and suffering he always looks for 
consolation where alone it is to be found; for I have often 
sat with him in his chamber when he was enduring the 
acutest torments of the gout, and he scarcely ever under- 
went a particniarly excruciating twinge that he did not 
loudly cry out, ‘Oh! Christ Jesus!’ ” 

Such a defender of character was worth rewarding with 
some of the good things in the chancellor’s disposal ; and 
the reverend Thomas Thurlow, who had begun his ecclesi- 
astical career as a simple fellow of Magdalen college, Ox- 
ford, passed successively through the easy stages of rector 
of the great living of Stanhope, master of the Temple, dean 
of Rochester, dean of saint Paul’s, and bishop of Lincoln, 
(the two last at one time) until at length he settled down in 
that much coveted resting-place, the bishopric of Durham. 
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His son also was made to feel the comforts and advantages 
of having an uncle upon the woolsack, being appointed clerk 
of the hanaper, and putting into his pocket (if the state- 
ments lately made in the house of lords be correct) no less 
than nine thousand a year of the public money. Another 
nephew of the chancellor, the son of his younger brother 
who was a trader and alderman of Norwich, contented him- 
self with a prebend in the cathedral of that city. 

Lord Thurlow himself had contrived to amass a very re- 
spectable portion of the pecuniary gifts of fortune in the 
course of his official career. He had purchased property at 
or near his native place in Suffolk, and he also became mas- 
ter of an estate in another part of the same county, namely, 
at Thurlow, on the borders of Essex and Cambridgeshire. 
In the second patent of his peerage, which he procured 
shortly after his last resignation of the seal, for the purpose 
of having it entailed on the issue male of his two brothers, 
he was designated as lord Thurlow, of Thurlow, in Suffolk, 
though he had not at the time entirely completed the pur- 
chase there. We believe he never had a residence either at 
Ashfield or Thurlow. His principal abode, especially after 
he had entirely quitted office, was a house he erected him- 
self, at the cost of a considerable outlay of temper and money 
expended in debates with the builder, near Dulwich, at 
the distance of a very few miles from town. ‘This place 
he called Knights Hill. ‘Though he constantly kept up an 
establishment in London, first in Saint James’s square, and 
afterwards in George street, Westminster, he made use 
of his town residence merely for the convenience of its 
proximity to the house of lords. He never resided, nor, 
indeed, even slept in town, but used to drive down at night 
to Dulwich after his attendance in parliament. His fam- 
ily consisted of three illegitimate daughters. He had also 
had a son by the daughter of a dean of Canterbury, to whom 
some supposed he had been married in early life, but the 
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young man had died while completing his studies at Cam- 
bridge. The daughters always resided with him till they 
married, and to two of them he left by his will the sum of 
seventy thousand pounds each. ‘The third, Mrs. Brown, 
offended him by contracting a match against his consent, 
and though he forgave her so far as to take her back into his 
house on her separation from her husband, he did not pro- 
vide for her so liberally, bequeathing her only an allowance 
of fifty pounds a month, to be paid so long as she continued 
to live apart from him, and no longer. ‘The object of this 
arrangement evidently was to prevent the obnoxious Mr. 
Brown from being a gainer by his marriage. With these 
ladies he used to make frequent visits to Brighton, Bagnor, 
and other places on the coast, as well as to Buxton, and 
Scarborough, and Bath, where the state of his health ren- 
dered it advisable for him to pass a considerable portion of 
his time. It is especially recorded of him, that being once 
at the last mentioned place, and having walked into the 
rooms booted and spurred, the master of the ceremonies 
came up to him, and gave him to understand, that, by the 
rules he had the honor to administer, spurs were a forbidden 
appendage to the person. His lordship did not attempt to 
dispute such authority, but immediately caused the offensive 
weapons to be taken off, good-humoredly remarking, that 
the rules of Bath were not to be disputed, and desiring the 
autocrat of the pump-room to make an apology in his name 
to the rest of the company for the involuntary breach of 
etiquette. Such prompt obedience to the lex Joci was warmly 
applauded by the bystanders, the rather that it contrasted 
favorably with a recent instance of mutinous conduct on 
the part of a bishop’s lady, to whom it was possibly in- 
tended as a wholesome rebuke. This is one of very few 
specimens we could quote of his amenity of manner; of 
his gruffmess and rudeness there is no lack. It is but jus- 
tice, however, to add, that he seldom displayed these qual- 
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ities towards his inferiors in rank; but reserved them al- 
most entirely for the society of such as it is to be presumed 
were least accustomed to meet with them in others. Whether 
this was done from an affectation of eccentricity, or from a 
morbid desire to make it apparent, even in the most trivial 
matters, that he stood in no awe of rank and station how- 
ever elevated, we do not pretend to determine. Certain it 
is, that, in the presence of his equals, he often chose to eman- 
cipate himself altogether from the restraints of politeness. 
For example, he was visiting once at the mansion of a no- 
bleman in Yorkshire, and as he was being conducted by the 
host, together with a large party, through the grounds, he 
was asked, on approaching the conservatories, whether he 
would not like to go in and taste the grapes. ‘‘ Grapes, in- 
deed,”’ growled he, ‘‘ did not I just now tell you I had got 
the gripes ?”’ 

Lord Thurlow died (12th Sept. 1806,) being suddenly 
seized while at Brighton, with an attack of illness which 
carried him off in two days. His remains were privately 
conveyed to his house in Great George street, whence they 
were removed to the ‘Temple church for interment. ‘The 
funeral procession was a very splendid one, and attended 
by a great concourse of persons, including many high in rank 
and office; among others, the lord chancellor, the chief 
baron of the exchequer, the duke of Newcastle, lord Ellen- 
borough, lord Eldon, and sir William Scott, who officiated 
as pall-bearers. Lord Eldon was appointed one of the ex- 
ecutors, but, we believe, refused to act as such. His talent 
as a lawyer had been, from his first coming into practice, 
fully appreciated by lord Thurlow, who, it is said, at one 
time offered him a mastership in chancery. However, his 
then rapidly increasing business induced him to decline the 
appointment. 

There remains but little for us to say of lord Thurlow as 
a lawyer or astatesman. Whatever capabilities he may 
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have possessed for distinguishing himself in either character, 
he must of course be judged, not by what he could have 
done, but by what he actually did; and that, as we have 
already shewn, was very little. In the cabinet he was al- 
ways little better than a cipher; in the court of chancery, if 
he shone with more lustre than elsewhere, he certainly was 
far from being a star of the first magnitude: and, even such 
as he appeared, he glittered in part with a borrowed light. 
The two houses of parliament seem to have afforded him 
the most favorable arena for displaying that native strength 
and vigor of mind, which to a certain extent he undoubtedly 
possessed ; and yet, upon the whole, his career as a politi- 
cian certainly cannot be said to furnish matter of panegyric. 
No power of argument, no command of language, no degree 
of ability as an orator or as a statesman, can cover over a 
stain, such as the want of political integrity has left upon 
his character. When he deserted his party to secure his 
place, he must have known very well that the power and 
emolument he coveted could not be retained but by a sacri- 
fice of his fair fame. That sacrifice he voluntarily and de- 
liberately made: he paid the price, and concluded what he 
considered an advantageous bargain. It is now too late to 
dispute about the reasonableness of the contract. There is 
no retracting from this kind of engagement. It is like pay- 
ing for admission to the theatre; when once you have en- 
tered, if you are not pleased with the performance you may 
retire if you please, but no money is returned. If, there- 
fore, without fear of arousing from his grave the classic 
ghost of Dr. Parr, we might venture to suggest so barbar- 
ous an interpretation of the word fortuna, as that which is 
conveyed by the most common acceptation of our English 
word fortune, that is, wealth, we should say that in this 
sense, as well as in the more obvious and correct one, we 
may readily admit the justice of the remark applied to lord 
Thurlow by the learned prefacer of Bellendenus: “ Fuit ei, 
perinde atque aliis, fortuna pro virtutibus.”’ 
VOL. XXVII. — NO, LI. A 
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ART. II. — ESTOPPEL — ERASURE. 


Questions. 1. Whether, when the son and heir apparent of 
the tenant of an estate in fee simple conveys land thus 
holden, and afterwards dies in the lifetime of his father, 
the heir of the father, who also makes his pedigree through 
the son, is estopped ? 

2. Whether, if the father, after the conveyance by his son 
and heir apparent, execute a deed of confirmation to the 
grantor of the son, an unexplained erasure in a material 
part of the deed avoids it ? 


At the time of the supposed conveyance the grantor had 
nothing in the land, and his deed could have no immediate 
operation. If it had effect by way of estoppel or rebutter it 
was because a right of action existed against him, and he 
was estopped to prevent circuity of action, or rebutted be- 
cause the title was derived through him. His heirs would 
be estopped or rebutted for the same reason. If the son, 
who made the conveyance, had survived the father, he 
would have been barred. He could not have averred, in 
defence to an action, that he had no interest in the land at 
the time of the conveyance. Judgment must have been 
rendered against him, and that judgment would have bound 
him and his heirs. As such would have been the effect of 
a judgment, the law provides that when the feoffor or grant- 
or becomes entitled to the land, his previous conveyance 
shall have the effect of creating a perfect title as against 
him and his heirs. The estate by estoppel would, accord- 
ing to the uniform language of the authorities, on the vest- 
ing of the title, become an estate in interest.’ 

There are various kinds of conveyances of real estate, 
with different degrees of efficacy. ‘There isa release which 


' Pollexf. 54; 2 Ld. Raym. 1058 
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operates upon existing rights; feoffment, which ransacks 
the estate and conveys all that the feoffor is capable of 
conveying or of holding, but has no effect upon the future 
rights of the heir, unless they are derived directly from the 
feoffor ; and there are conveyances with warranty, which 
enlarges the effect of releases and other conveyances, that 
would otherwise transfer only existing rights. 

A release with warranty, without assets, has the same 
effect upon future rights as a feoffment, but the efficacy of 
a feoffment is not increased by reason of a covenant of war- 
ranty without assets. A warranty with assets takes effect 
when the heir of the warranty does not inherit the estate 
from the ancestor making the warranty. 

A proper discrimination between the different modes of 
conveyance will be found to be decisive of the question. 
A release with warranty has effect as a feoffment, because 
the releasor and his heirs with assets are concluded by the 
warranty and rebutted from asserting any title derived un- 
derhim. ‘Then suppose the case put by Littleton, sect. 706, 
where there is grandfather, father and son, and the grand- 
father is disseised, and the father release to the disseisor with 
warranty and dies, and afterwards the grandfather dies, the 
son is barred by the release of the father. Here the re- 
lease would convey nothing merely as a release. It derived 
its power from the warranty, and operated as a feoffment 
against the releasor, by conclusion. If the father had sur- 
vived the grandfather, it would have bound the title and 
concluded the heirs; but as the father died in the life of the 
grandfather, the lineal warranty took effect, as in all other 
cases, by reason of assets. ‘This was certainly the meaning 
of Littleton. And the release with warranty was entirely 
void as against the heirs, unless they inherited from the 
father other lands of equal value. ‘The grantor had no es- 
tate at the time of his conveyance, and if the estate de- 
scended from the grandfather to the son, immediately as 
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heir, he had not, by reason of that descent, any assets. 
The heir was not concluded because he was obliged to 
make his title through his father. 

This point was directly decided in the case of Edwards v. 
Rogers. There the land was conveyed by a fine with war- 
ranty, by a collateral ancestor who never became seised of 
the land, but through whom the heir of the real owner, at 
the time of the levying of the fine, made his pedigree. On 
the effect of this fine with warranty, the court were divided 
in opinion. Jones, J., contended very strenuously, that the 
heir of the collateral ancestor was barred by the fine, be- 
cause he could not make out his title without naming the 
conusor in the fine; and he distinguished the case from one 
in which a younger brother inherited from his father, 
although the blood of the elder was corrupted by an attain- 
der, as in the latter case the younger son made his title 
without naming the elder brother. ‘The majority of the 
court, however, were of opinion, that as the heir did not 
make out his title, but traced his pedigree merely through 
his collateral ancestor, he was not barred by fine. But the 
whole court were decidedly of opinion, that there could be 
no difference between the effect of the warranty and the 
fine, because the warranty descended in the same manner 
as the fee. ‘The heir would be estopped by the warranty on 
the same principle that he would be rebutted by the fine. 
It is very evident, from the doctrine of the court, that the 
warranty was without assets, for if there had been assets 
the heir would have been bound, and it would have been 
quite unnecessary to inquire whether the fine, by its own 
efficacy, transferred the title. The court were of opinion 
that the conveyance had no effect, and that the warranty 
wrought no estoppel because the heir did not derive his 
title by descent immediately from the party making the 
conveyance and the warranty. 


1 W. Jones Rep. 456 
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Lord Kenyon considered the question in the case of Good- 
title v. Morse,' though the point was not material to the 
decision of that case; he was of opinion that the only 
difficulty attending the subject grew out of the doctrine 
supposed to have been laid down by lord Coke,* in com- 
menting on the 446th section of Littleton. 'The words of 
Littleton are, that if there be father and son, and the father 
be disseised and the son living, the father releaseth by his 
deed to the disseisee all the right which he hath or may 
have in the same tenements without clause of warranty, &c., 
and after the father dieth, &c., the son may lawfully enter 
upon the possession of the disseisor, for that he had no right 
in the land in his father’s life, but the right descended to 
him after the release made by the death of his father, &c. 
In commenting upon this, lord Coke observes, “ that if there 
be a warrantee annexed to the release, the son shall be 
barred. For albeit, the release cannot bar the right for the 
cause aforesaid, yet the warrantee may rebut and bar him 
and his heirs of a future right which was not in him at that 
time: and the reason (which in all cases is to be sought 
out) wherefore a warranty being a covenant reall shall bar 
a future right is for avoiding circuitie of action, which is 
not favored in the law; as he that made the warranty 
should recover the land against the ter-tenant, and he by 
force of the warrantee to have as much in value against the 
same person. Yet is there a diversity between a warranty 
and a feoffment, for if there be grandfather, father and son, 
and the father disseiseth the grandfather, and make a feoff- 
ment in fee, the grandfather dieth, the father against his 
own feoffment shall not enter: but if he die, his son shall 
enter. And so note a diversity between a release, a feoff- 
ment, and a warranty a release in that case is void; a 
feoffment is good against the feoffor, but not against his 
heir; a warranty is good both against himself and his 


13 T. R. 365. 2 1 Inst. 265, a. 
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heirs.” A release without warranty by a party who had 
no right or interest in land would convey nothing, and asa 
release would operate only upon existing rights, subse- 
quently acquired rights would not be affected. A release 
with warranty would bar any subsequently acquired right ; 
and a feoffent, or any conveyance of like eflicacy with a 
feoffnent, would bar any future right, because the feoffor 
at the time of the feoffment is invested with the freehold, 
and against his solemn transfer of that investiture he can- 
not be heard to allege, for his own benefit, that he had no 
interest in the land at the time of the feoffment. 

But in the case stated by lord Coke of a feoffment made 
by the father, who afterwards died in the life of the grand- 
father, the father was barred, although he never acquired 
title, unless he survived the grandfather, in which case the 
son also would be barred If, however, the father died in 
the life of the grandfather the son would not be barred, be- 
cause he would make himself heir to the grandfather. He 
would uot in that case make out his title through his father, 
though, as in the case of Edwards v. Rogers, he would 
trace his pedigree through him. It never could have been 
the meaning of lord Coke, that a feoffment made by an heir 
apparent in the life of his ancestor would not bar his heirs 
if he survived, and the estate became vested in him; for 
there can be no doubt, as is said by lord Kenyon in Good- 
title v. Morse, that a judgment confessed by the heir appa- 
rent, in the same circumstances, would be a lien upon the 
estate which afierwards descended to him. 

The commentary of lord Coke is attended with some un- 
certainty, because it does not distinctly appear whether he 
speaks of warranty with or without assets, nor when he 
speaks of the feoffinent of the father, who afterwards dies, 
whether he must be understood as speaking of his death in 
the life of the grandfather. It would appear, however, that 
lord Coke, when speaking of the effect of warranty in the 
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case stated by him and Littleton, had in view a warranty 
with assets, though in the particular case when the father 
made a feoffment in the lifetime of the grandfather and died, 
and afterwards the father died, the heir of the father would 
be effectually barred by a feoffment, or any other convey- 
ance without warranty, because it was a conveyance of a 
vested interest; for he assigns a reason for the effect of the 
warranty, which is applicable only to the case where the 
ter-tenant had other Jands by descent. He also says there 
is a diversity between a warranty and a feoffment, but there 
is no such diversity except where the warranty is with 
assets. It is impossible that lord Coke could have intended, 
that a feoffment by the father in the case which he states 
would fail of effect beyond the period of his own life, if he 
survived the grandfather. If he did not survive the grand- 
father, it would operate against him only by conclusion 
during his own life; but if he survived, it would have pre- 
cisely the same effect as a new feoffment, a judgment, or a 
fine which supposes a former feoffment. If any effect is 
given to it, it must attach upon the interest, and transfer it 
whenever acquired.' During the life of the grandfather, it 
operated only by conclusion, because it could not affect 
any actual interest. When it took effect upon an actual 
interest, it wrought an absolute transfer. 

The whole difficulty, which lord Kenyon supposes in 
Goodtitle v. Morse to attend the question is avoided in this 
view of the subject. Lord Kenyon supposed that lord Coke 
intended, that if the father made a feoffment in the life of 
the grandfather, in whom the estate was vested, that this 
conveyance would have no efficacy when the estate after- 
wards descended from the grandfather to the father, against 
the heir of the father, unless there was a warranty with 
assets; but this was not the meaning of lord Coke. He 


' See Rawlin’s case, 4 Co. Rep. 52; Helps v. Hereford, 2 B. & A. 242. 
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meant to say, that even if the father never acquired the es- 
tate by descent, nevertheless if his warranty with assets 
descended on the grandson, who was also heir of the grand- 
father, he would be bound by the warranty, and that this 
circumstance constituted the great distinction between a 
feoffment and a warranty. ‘This is a doctrine which is very 
clear, and attended with no difficulty. A release by the 
father, when he had no title, would convey nothing. A 
feoffment, when he had no title, would conclude him, and 
clothe the feoffee with the investiture, but would not bar the 
heir without warranty. 

The doctrine of lord Coke then is simply, that the feoff- 
ment of the son and heir apparent of an estate in fee simple, 
who dies in the life of the father, would not estop the heir 
of the son who is also the heir of the father. If the con- 
veyance of the son in the case stated was with warranty, 
the heir would be barred, if assets descended to him from 
the son. 


ERASURE. 


The other question, which regards the effect of an erasure 
in a deed has been considered as attended with some difli- 
culty, which we conceive has wholly resulted from a mis- 
apprehension of certain authority. 

It appears by the old cases which are cited in Layfield’s 
case,’ that the courts anciently decided, on a demurrer, that 
a deed was void, when it appeared that it was suspicious, 
by avulsion of the seal, or by rasure. In latter times, how- 
ever, the judges have left it to the jury to say whether the 
rasure or interlining was before the delivery. It was 
always considered necessary, however, to show to the jury 
by some evidence that the interlining or erasure was before 
the delivery, otherwise the presumption was that it had 
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been made by the party who had the custody of the deed. 
In certain cases no such presumption could exist, as where 
the alteration, in its effects, would be injurious to the party 
out of whose possession the deed came. ‘The jury in such 
a case might infer that an interlineation had been made 
before the delivery. In modern times the law has some- 
times been understood to be different, and it has been 
stated as quite the reverse of the ancient doctrine, namely, 
that the interlineation in a deed should be presumed to 
have been made before the delivery, unless the contrary 
was shown. In support of this view of the subject, have 
been cited, 1 Keble, 22; Fitzg. 207; 13 Viner’s Abr. 41; 
A Cruise’s Dig. 368, tit. 32, ch. 22. On a critical exam- 
ination, however, of these authorities, it will be found that 
they do not furnish any support to the doctrine. 

The question in the case of Trowel v. Castle,' whether 
the alteration was made at the time of the making of the 
deed, arose in a case where a copy of court-roll was offered ; 
and it was said by the court that the interlineation, without 
anything appearing against it, would be presumed to be at 
the time of the making of the deed. In this case it is to be 
observed, that the interlineation must have been made in 
the rolls of the court of the manor. ‘The copyholder was 
only entitled to a copy of court-roll, and this was the only 
evidence of title which he had. As he had not, and never 
could have had the original in his possession, the presump- 
tion, which is the foundation of the general rule, did not 
exist. ‘The interlineation in the court-rolls could not have 
been made in this case, after the execution of the deed by 
the copyholder, without the connivance of the court. The 
decision, therefore, was undoubtedly correct, but is by 
no means a precedent for the doctrine which has been as- 
serted. 


In the case of Fitzgerald v. Fauconbridge,® a deed which 


' 1 Keble, 22. ® Fitzgibbon’s Rep. 207. 
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gave a restricted power was interlined with the words, 
“ grant, sell, and demise.’ There was no question whether 
the deed was altered before or after delivery; on the con- 
trary, it was assumed that the alteration was before the 
delivery, and the deed was admitted to be valid. The only 
question in the case related to the extent of the power, and 
the intention of the grantor in relation to the power. It 
was supposed, that the words interlined had effect to give a 
larger power than would have been created without them. 
Among other arguments, to show the intention of the 
grantor in creating the power, it was contended by counsel 
that it was probable the first draught of the deed did not 
contain the words, “ grant, sell and demise,” and that the 
grantor caused them to be interlined with the view of 
creating a larger power, finding on a perusal of the deed as 
at first prepared, that it was too narrow. This was of 
course a mere conjecture of the counsel, on which no in- 
ference could be founded. ‘The court said they could infer 
nothing from this interlineation, for there was no proof 
when the words were interlined, or that they were inserted 
by direction of the grantor, therefore they must look upon 
them as if they had been originally in the body of the 
deed. 

In this case it will be seen the question did not arise at 
all. Some careless compiler, who was unwilling to give 
sufficient attention to the case, clothed as it was in the 
repulsiveness of black letter, to understand it properly, 
seized upon the remark of the court, that they must look 
upon the words interlined as if they had been originally 
inserted, as the annunciation of a new doctrine, and thus 
an authority has been created for a doctrine totally at va- 
riance with principle, and the rule as it was anciently 
understood. 

In the 13th volume of Vin. Abr. page 41, Viner, with 
most reprehensible inattention to the meaning of the court 
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in the case cited, or to the purpose for which the remark of 
the court in that case would be quoted on his authority, 
states the effect of the decision in the case in Fitzgibbon, to 
have been, that when words of power reserved, as to grant, 
sell and demise, &c., which give a larger power than be- 
fore, are interlined, but there is no proof when the words 
were interlined, or that it was by direction of the grantor, 
they must be looked upon as if they had been originally 
incorporated in the body of the deed. This, it is true, is a 
simple abstract of the language of the court in that case, 
but no one would infer from it that there had been no ques- 
tion in the case, whether the words were interlined or not, 
before the delivery of the deed. 

In 4 Cruise’s Dig. 368, tit. 32, ch. 22, it is said that an 
interlineation, by which a power of sale was enlarged, 
should be presumed to have been made at the time of the 
execution of the deed, and not after, if nothing appeared to 
the contrary. ‘The authority cited in support of this doc- 
trine is the above case of Fitzgerald v. Fauconbridge, in 
Fitzgibbon. Here the remark of the court in that case is 
entirely perverted. It is said that the presumption in such 
a case shall be, that the alteration was made before the 
execution of the deed; but the court did not speak of the 
presumption as to the interlineation before the execution of 
the deed. ‘They merely repelled the conjectural argument, 
that the original draft of the deed did not contain the 
words interlined, which were conceded to have been in- 
serted before the execution. 

This case, thus stated and perverted, is the only authority 
for the dangerous doctrine, that when a deed comes out of 
the possession of the grantee, with a material alteration in 
its terms by rasure or interlineation, it shall not devolve 
upon the grantee to account for the alteration, but upon the 


grantor to show that it was not made before the delivery of 
the deed. 
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In Bullers’s Nisi Prius, page 255, it is said, that when a 
deed is produced by a party who has been in possession 
under it thirty years, if the deed contains interlineations or 
erasures, such is the effect of these circumstances to dis- 
credit the deed, that it shall be necessary for the party 
claiming under it to prove the signature of the witnesses, 
&c. This doctrine has been cited to show, that if the exe- 
cution of the deed was proved, this was sufficient, and that 
it was not necessary to account for the alteration, but this 
by no means shows that it is in like manner unnecessary to 
account for erasures in a modern deed. It only shows that 
the blemishes cast such a degree of suspicion on the execu- 
tion of the deed itself, that some further evidence is re- 
quired to prove it than would otherwise be expected. An 
ancient deed is supported by the length of time during 
which possession has accompanied it. A strong presump- 
tion results from a continued possession, in conformity to 
the effect of a deed with interlineations, that the possession 
was rightful. This may be so strong as to overcome the 
presumption of forgery from the alterations themselves. 

In the case of Martin v. Miller,’ it was considered whether 
the rule, that the alteration of a deed by a party in whose 
favor it was made avoided it, extended to all written con- 
_ tracts, and it was decided that the principle extended to 
other instruments as well as deeds. Lord Kenyon said 
that the early cases which were all of deeds were decisions 
which applied to and embraced the simplicity of all the 
transactions at that time, for at that time almost all written 
engagements were by deed only. Therefore those decisions 
which were indeed confined to deeds, applied to the then 
state of affairs; but they established this principle, “ that 
all written instruments which were altered or erased should 
be thereby avoided.” In this case the action was by the 
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indorsees of a bill of exchange against the acceptor. It ap- 
peared that the date of the bill of exchange was altered 
after acceptance, whereby the payment would be accel- 
erated, and it was decided that the deed was avoided. 

In the case of Hanman v. Dickenson,’ an action was 
brought on a bill of exchange, which appeared to have 
been altered, and the court said that when an action was 
brought on a bill which appeared to have been altered, it 
was necessary for the plaintiff to show that the alteration 
was made before the issuing of the bill, or with consent. 

In Bishop v. Chambre,* it was decided, that if it appears 
in an action on a note, from an inspection of the note, that 
it has been altered, it lies on the plaintiff to account for it. 

[In Taylor v. Mosely,® the action was on a bill of ex- 
change, which appeared to have been altered after accept- 
ance, and the court said that it lay on the plaintiff to 
account for the obvious alteration of the instrnment. The 
question, whether, in such cases, the alteration shall be pre- 
sumed to have been made before execution of the instru- 
ment, has frequently arisen in the American courts, and the 
decisions have for the most part been conformable to the 
doctrine which we have stated; but in the case of Bailey v. 
Taylor,‘ a different principle was avowed by the court. 
In that case the action was on a promissory note, which 
had been altered from six hundred dollars to five hundred 
dollars, and the court reviewed the English authorities, and 
relying upon the cases in Keble and Fitzgibbon, which we 
have noticed, and the authority of Viner and Cruise, to 
which we have also adverted, decided that the plaintiff, as 
a general rule, was not bound to account for an alteration 
or erasure in a deed or other instrument, which came out 
of his possession, and that the presumption that the altera- 
tion was improperly made did not exist. ‘There was cer- 

' 5 Bingh. 183. 36C. & P. 273. 
23C. & P. 55. 4 11 Conn. Rep. 531. 
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tainly in this case no such presumption, for the alteration 
which was made was injurious to the plaintiff, and the de- 
cision of the court was undoubtedly correct, but the general 
doctrine of the court was palpably erroneous. The case of 
Jackson v. Osborn,’ was relied upon as sustaining the view 
taken of the subject, but the court in that case adopted the 
well established rule of the common law, the very reverse 
of the doctrine in support of which it was cited. 
S. F. D. 


1 2 Wendell, 555. 





ART. II. — LETTER OF JEREMY BENTHAM. 


[The circumstances and occasion of the following letter of Mr. Bentham, 
are sufficiently explained in the accompanying letter from the gentleman, to 
whom it was addressed, to Mr. Justice Story, by whom it has been handed to 
us for publication. 

Epping, September 28, 1841. 
My DEAR SIR, 

I send you herewith, agreeably to your request, a copy of the letter of 
Jeremy Bentham, of which I gave you some account. The occasion of his 
writing me was as follows. In 1817, he had addressed several communica- 
tions to the people of the United States, on the subject of furnishing them 
with a code of laws; and had sent proposals to the governors of the several 
states, with a request that they might be laid before their respective legisla- 
tures. By my father, who was governor of New Hampshire when these 
papers reached this state, they were communicated to the general court, of 
which, it happened, that I was then a member. The importance of the sub- 
ject, the high reputation of the author, as a writer on jurisprudence, and the 
very moderate request he made, — which was merely that we would receive, 
and eaamine his proposed code, with no other obligation, on our part, to adopt 
it than its ascertained merits might imply, and with the express declaration, on 
his part, that he would, in no event, accept any compensation for his labors, — 
seemed to me to entitle him, at least, to a respectful hearing. The idea, how- 
ever, that an old man in London, of whom few of our legislators had ever 
heard, should be employed to make laws for the people of this country, struck 
most of them as so improper, not to say absurd, that the proposal was dis- 
missed, almost without debate. 

Having thus unceremoniously rejected his offer of a code, it seemed due to 
Mr. Bentham that some person should at least inform him of its fate. I ac- 
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cordingly wrote a letter to him, explaining to him, with as much delicacy as 
I could, the action of the legislature on the subject, and the probable causes of 
the rejection of his offer. I, at the same time, ventured to suggest to him the 
propriety of his giving to the world the results of his labors in jurisprudence, 
without waiting for any such formal invitation of a legislative body as he had, 
in this case, sought to obtain. This, I thought, might be done, first, by a 
copious induction of principles, in a comprehensive survey of the philosophy 
of law, in all its departments, — of law, not as it exists in any particular 
state, but as it should be in all, — and secondly, by the publication of a pro- 
posed code of laws, drawn out in terminis, thus submitting to the judgment 
of mankind, both the code itself, and the principles, agreeably to which it had 
been constructed. If this was once done, through the whole field of law, 
or through any considerable part of it, what was erroneous in his draught 
would be rejected, by the common consent of competent judges, and what 
was good would, I doubted not, in due time, be incorporated into the laws of 
different states. It was in this way only that he couid constitute himself a uni- 
versal legislator, and benefactor of mankind. It was in answer to this letter, 
that l received the communication, which I herewith send you. You will 
find it long, and loosely written. But it is full of characteristic matter, 
respecting the life and writings of one of the most extraordinary men of our 
times. [am not certain that the copy is, in all cases, true to the original, as 
the handwriting of the philosopher was as peculiar as his style. I have 
marked a few words, by enclosing them in brackets, where I am in doubt as 
to the reading. 
1 remain, my dear sir, very respectfully, 
Your friend and obedient servant, 


Wituiam Prumer, Jr. 
The Hon. Joseph Story, Cambridge, Mass.] 


(copy. ) 
Jeremy Bentham, Queen’s Square Place, Westm. A. 1818,' 
to William Plumer, jr. Representative for New Hamp- 
shire. Dictated to an amanuensis. 





Dear Sir, 

I want words to express the gratification afforded by 
your letter. It bespeaks a mind as extensively harmon- 
izing with my own as any that it has ever been my good 
fortune to meet with; much more so than any that I was 
in expectation of meeting with, on your side of the great 
waters. Self-love renders this the highest eulogium a man 


' Month not recollected, 14th Nov. 1819. 
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can bestow; and of the sincerity of it, you will judge, before 
I have done, whether there can be any doubt. 

Now as to the several points in it. From recollection it 
is that I speak, and by dictation that I write, such is the 
state of my eyes. 

1. Communications 





Answer for the moment, thanks 
and no more. 

2. Advice 1. Publish an all comprehensive didactic 
work; laying down principles, and making applications 
throughout the whole field of law. Answer. Done already 
to no inconsiderable extent; to wit, by those works with 
Dumont’s name ‘o them which you speak of; as yet un- 
known to you; and of which a new edition, seven volumes, 
8vo, is, | understand, on the point of coming out at Paris. 
With reference to your country, the great misfortune is, 
that they are as yet only in French; so small, compara- 
tively speaking, is the number of those who, adding the 
will to the power of taking so comprehensive a survey of 
the field, are unable to do so through the medium of the 
French language, that the expected number of customers 
has not yet afforded an adequate inducement to any English 
bookseller to undertake for a translation into English. Cir- 
cumstances indeed bespeak a near approach of the time; 
but not as yet a determinate one. In the first work, being 
that in three volumes, the survey was all comprehensive ; 
but in many parts, the outline had very little filling up. 
Space admitted not of any thing more; and as to those 
parts, in those early days, 1 was not so fully prepared for 
the filling up as I have become since. ‘The constitutional 
branch of the field of law was that on which, at that time, 
I had bestowed least attention; it is that which is now oc- 
cupying my maturious thoughts. My plan of parliamentary 
reform, in the form of a catechism, exhibiting the rationale, 
preceded by an ample introduction, is, I hope, among the 
books that you speak of as lying before you. My Fragment 
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on Government, my first publication, an anonymous one, 
date of 1775, Mr. Adams Smith, your secretary of legation, 
is in quest of a copy of, in the declared intention of causing 
it to be published in New York. ‘The last copy known to 
be sold, sold at five or six times the original price. ‘The 
field of judicial procedure, including that of the judicial 
part of the official establishment, has been travelled over, 
in considerable detail, in two works; to wit, 1. On the judi- 
cial establishment, which, at the time of the French revo- 
lution, was near settling the law in France; this has never 
been on sale, but just now, having a few copies left, 1 am 
about sending them to a bookseller’s; unless I find that 
you are already provided — for I believe two or three are 
gone, one shall accompany this; 2. In a work entitled 
Scotch Reform, &c., published in 1806, are contained con- 
siderable details on the subject of Procedure: a copy shall 
accompany this. ‘To the same subject belongs my Protest 
against Law Taxes; republications of which have accom- 
panied the late editions of my Defence of Usury; a copy, I 
hope, will find its way to you in consequence of the gen- 
eral order which you speak of; but at what time I cannot 
say, not knowing whether the determination expressed by a 
bookseller, some months ago, has yet been carried into effect. 
Law taxes and law fees to judges, &c., are the two instru- 
ments, by the operation of which justice is sold to the afflu- 
ent few, and denied to all beside. 

Adviee 2. Compose and publish your Pannomion in ¢er- 
minis. Answer— lLasier, and sooner ordered, than per- 
formed. Neither this, nor any thing else can be done with- 
out adequate inducement. This inducement is what I have 
been trying for in the United States, with what success you 
know still better than I. Meantime, I have received that, 
which, if life and health serve, may suffice to produce the 
work, though neither so promptly, nor so well executed, as 
with better encouragement it would have been. What I 

VOL. XXVII. — NO. LIII. 5 
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allude to is contained in a letter from Dumont, authorized 
by the commonwealth of Geneva; a copy is proposed to 
accompany this. 

Two things I cannot but regret; 1. That you did not 
mention distinctly those works of mine which are already 
within your reach; 2. Nor the bookseller to whom your 
commission for the purchase of my works was to be ad- 
dressed. ‘This last I will endeavor to learn. If I succeed, 
you may perhaps receive some articles which you would 
not otherwise. 

You speak of the circulation given by you to the article 
in the Edinburgh Review, on my papers on codification, 
&c.: it was by my friend Romilly, whose melancholy death 
has of course been in your papers. I have never read it, 
nor did I know that it was his, till within these few days. 
So far as regards principles, his published speeches on penal 
law, &c., were made from my works, some in print, some 
in manuscript. 

The same generous principles, which produced the re- 
publication of the above eulogium on my works, would 
apply, of course, as far as power extended, like exertions to 
the works themselves: for on the part of those by whom, 
as by yourself, the principle of utility has been embraced, 
seldom, indeed, scarce ever, have I met with an instance 
where any of the applications I have made of it have not 
been acceded to. But as to the power, there is the diffi- 
culty. ‘To translate, in your part of the world, the three 
all comprehensive volumes, seems a desperate undertaking : 
not quite so, perhaps, that on Punishments and Rewards. 
On that volume, which concerns punishments, an eulogium 
by Brougham was published in the Edinburgh Review, 
which, however, I have never read, any more than the 
work itself, as it is in French, or the other work on Political 
Tactics and Political Fallacies. Of the volume on Rewards 
nothing was said, though, of the instruction afforded by the 
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two, a capital part is that afforded by the confrontation of 
the one with the other. By the principles. of the book on 
Rewards, all superfluous official emolument is cut off; and 
that inaptitude excluded, by the exclusion of which the 
greater part of those by whom alone, under the present 
system, offices are, or are likely to be, filled, would be ex- 
cluded. ‘The Edinburgh Review is the organ of the whigs: 
tories are place-holders, whigs, place-hunters. The book 
on Fallacies, Hobhouse, whom I never saw, has undertaken 
to translate. He has, for that purpose, my manuscripts, 
containing much matter, which Dumont never saw. He got 
it up in conjunction with madame de Stael, whom I never 
saw, nor would see. It has not half the quantity of matter, 
which, ere I could myself have been responsible for it, I 
should have put into it. In the room of Romilly, neither 
whigs nor ministers venturing to oppose, Hobhouse, in the 
character of a people’s man, is likely to be brought in by 
the exertions of my friends: those friends of whose man- 
agement, on the occasion of so many former Westminster 
elections, an account is given in my Parliamentary Reform 
book, as above. 

Rationale of Evidence, or a sort of compressed view of 
it, forming, if completed, rather a small Svo volume, a copy 
of such part as has been printed accompanies this. The 
printing was stopped at the place you will see by the mis- 
laying of certain papers, which have very lately been re- 
covered, now when I have neither time nor eyes to use 
them. ‘The work at large, as contained in the papers on 
my shelves, would compose, perhaps, three or four mod- 
erate Svos. They embrace the whole field, from the ab- 
strusest points in the logical, alias metaphysical, points 
down to some of the minutest applications. Dumont, in the 
course of a four or five months’ revisit to this kingdom, has 
had the patience to make a translation of the whole, or at 


least of all that I could find. He will digest it, and abridge 
5* 
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it, and trick it up for the Geneva market, to serve for the 
code which the commission in which he takes the lead 
is occupied on: also on procedure, those works of mine 
which, as above, are in print, together with another not in 
print, on the means of securing forthcomingness, on the 
part of persons and things, whether for justificability, or for 
evidence. 

You see under what disadvantage a retranslation of the 
French works would be performed, without the benefit of a 
recourse to the original manuscripts; especially in such 
parts in which every thing depends upon the words; as in 
the case of the passages, text and rationale together, both 
in terminis, given, in the three-volumed work, as specimens 
of a penal code. 

Among the trade there has, for some time, been a talk of 
reprinting all my printed works, adding to them, from time 
to time, all my unfinished or unprinted works, in so far as 
they could be got up. Among some public-spirited individ- 
uals here, is moreover a project of a subscription for indemni- 
fying the trade against eventual loss. In the United States, 
if any bookseller, or union of booksellers, could be induced 
to engage for taking a determined number of copies, this of 
course would promote the scheme. But of this I can see 
very little prospect, unless it were to be after my death; 
after which, sooner or later, there can be no doubt of its 
being done, without any such foreign assistance. 

Impracticable, &c., the project of substituting to common, 
statute law, to sham, real law. Impracticable, though to 
so large an extent, and, with such great, and universally 
acknowledged, beneficial effect, performed in France: every 
other monument of Bonaparte destroyed; this, though the 
most important and extensively efficient, spite of all oppos- 
ing interest and passion, preserved. 

Ridiculous the idea of a man’s proposing laws for a coun- 
try he never saw. This in New Hampshire. — Not so in 
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Geneva, a commonwealth which divided with Rome the 
latin part of the christian world, before New Hampshire 
was in existence. A proposing laws, and even in lerminis : 
but in what design? That they should be dealt with by 
addition, subtraction, substitution, according to the unlimit- 
ed pleasure of the constituted authorities. In New Hamp- 
shire, was it the supposition that it was to that state the 
offer was confined? It was declared circular to all the 
states. It had in view the population of the whole earth; 
the points of agreement, as between the condition of one 
part and that of another in contemplation, but the points of 
disagreement not less fully and minutely so— Buenos Ayres, 
Chili, Upper Canada, Spain. 

At the very time when your colleagues were, in the man- 
ner you report, returning evil for good, scorn for kindness, 
snarling and snapping at the hand stretched out to serve 
them, somewhat different was the return made by a com- 
monwealth of somewhat older standing, and, as yet, it may 
perhaps be said without offence, somewhat greater celebrity 
— the commonwealth of Geneva; which of the two requit- 
als was the most suitable, the world at large will judge. 
What this alludes to, the annexed copy of a letter from 
Dumont will show. 

Upon the [restoration] of his state, after the discomfiture 
of Napoleon, Dumont revisited it. Under the pressure of 
that tyranny, the public mind there had fallen into the 
most deplorable state of decay. He undertook the resusci- 
tation of it: my works, and his own native eloquence and 
address, were the instruments he had to work with. On 
the constitutional part of the field, a direct initiative being 
out of the question, he has obtained for the people a virtual 
one: the judicatories he found hermetically sealed; he has 
left them open. On the penal part, as far as my works in 
print and manuscript together conducted him, he had ob- 
tained the concurrence of a committee of the governing body 
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to a correspondent mass of proposed law in ¢erminis. No 
sooner did that guide fail them, than he felt the necessity of 
coming back for guidance, as his letter shows. There were 
gaps here and gaps there, and nobody there, neither he, nor 
any body else, could fill them up: No, said I to him, nor I 
neither; I cannot put patches upon a work thus executed 
by other hands; I must do all or nothing. When I have 
executed the whole, in my own way, it will be for you to 
do with it as you think best. So far as expediency depends 
upon local circumstances, of course, I can do nothing that 
can be fit to stand. As to such matters, the utmost that I 
can do is to give hints. By a letter of mine to this effect, 
was produced that letter of his, which you have before you. 

His exertions had found themselves exempt from some of 
the principal obstacles which have opposed yours. But of 
three thousand copies of the first and principal works, by 
far the greater part had spread themselves over France and 
its neighborhood. 'Though accompanied on his travels by 
letters from his old friend, the minister, my brother, in the 
course of the four years he has passed in different towns, 
has found his reception every where improved, as soon as 
his relationship to me became known. With you every 
legislature swarms with lawyers, whose prosperity depends 
on the darkness and crookedness of the rule of action, and 
on the sufferings inflicted by it on the other classes. Not so 
in Geneva. As to other obstacles, between your case and 
his, there seems to be as great difference. 

The time is now come for a proposal, which will appear 
to you rather singular. It has for its basis the supposition, 
that, either with this, or before this, you will have received 
such of my works as are in print, and in particular the 
seven volumes edited by Dumont; and that, upon the 
whole, they have presented the same face of conformity to 
your ideas that those which you speak of had already pre- 
sented. How far the state of your domestic affairs admits 
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of your devoting your time, gratuitously, to your country, 
and mankind at large, it is of course impossible for me to 
know. If they leave you at liberty in this respect, and the 
judgment formed of my principal works corresponds in any 
tolerable degree with your anticipation in regard to them, 
you will acknowledge that the utmost you could achieve, 
in the routine of legislation, would be inconsiderable, in 
comparison of what might be effected, by the application of 
the principle in question, upon a large scale. 

Should the force of the collective body of sinister interest, 
interest-begotten, and authority-begotten prejudice — not 
to speak of the effects of indigenous intellectual weakness, 
—be within a moderate number of years, to a certain ex- 
tent, surmounted, you will judge whether, if your oratorical 
faculties are, or should become equal to the task, whether 
there be any course of political action that can present to 
your eyes a surer prospect of the possession either of the 
president’s chair, or of an extraordinary political eminence, 
by which even that highest of ail ordinary and established 
elevations should be overtopped. 

But, supposing you complete master of every thing of 
mine, that is in print, and accessible where you are, still 
there remains a vast body upon my shelves, and which, 
within the short remainder of my life, it will be altogether 
out of my power to have communicated to the public, 
through the medium of the press. In this state, with the 
exception of the fragment of an abridgment, which will ac- 
company this, is the Rationale of Evidence. In a much 
more unfinished state are the details of a penal code, of a 
civil code, and a constitutional code. Of this last, under 
the title of a dranght of a bill for parliamentary reform, I 
am settling the most essential features in the shape of a pro- 
posed law in derminis, to be proposed, in the course of next 
session, by sir Francis Burditt, and, of course, rejected. 

For instruction in the practice of the law as it is, in the 
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three several branches of special pleading, draughtsman- 
ship, equity ditto, and conveyancing ditto, it is the custom 
for barristers, even of but moderate degrees of eminence, to 
take pupils, who, in consideration, and for the purpose of 
receiving the instruction, do the drudgery of the business, 
as far as it is capable of being assigned over to them. 
For continuing in this course, from one to two or three 
years, they pay from £100 to £500.—Pupils, adult, and 
sometimes scarcely younger than the preceptors: inter- 
course confined to the desk: inmateship out of the ques- 
tion. 

When I was about twenty-two, or twenty-three, or twen- 
ty-four, being then already at the bar, so struck was I by 
the principle of utility, as developed and applied in an im- 
perfect manner, and in some small degree, by Helvetius, in 
his book De |’ Esprit, that, being, at that time, destitute of 
connections capable of introducing me to any advantage, I 
used to keep feeding my imagination with a project for pre- 
senting myself to him at Paris, with a [purpose] to be em- 
ployed as clerk, or though it were but as attendant at table, 
so as that I had but the felicity of being an eye and ear- 
witness of what passed there. My father being then alive, 
and his yoke heavy, I could not find the means; but could 

I but have had an assurance of being received in the ca- 
pacity of clerk, and my father’s consent, I should certainly 
have gone. 

Anno 1792, or thereabouts, the famous Talleyrand, being 
then envoy from the constituted authorities in France to 
this court, soon after his arrival, paid me a visit in form 
(Dumont was his introducer), inviting me, in the name of 
the then municipal government of Paris, of which the Duc 
de la Rochefoucault was president, to go over and set up 
a panopticon there, upon the principle developed in the 
book you have. At the same time, I was given to under- 
stand, from another quarter, that Rochefoucault had allot- 
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ted for my use an apartment, which he expected me to 
occupy, for the six months, which, he calculated, would be 
about the length of time it would be requisite I should con- 
tinue there. No otherwise than by reputation had he any 
acquaintance with me. Not long after took place the mur- 
der of that man, for virtue and talents taken together, higher 
in estimation, in his country, than any other man at that 
time. 

It was in the year 1791, that having received from the first 
marquis of Lansdown a copy of my as yet inedited work on 
the Judicial Establishment, a copy of which accompanies 
this, he had made a motion, in the French national assem- 
bly, for the making and printing a translation, for the use 
of the committee that were then sitting on the subject. The 
abbe Sieyes, who was in possession of the field, and who 
wished not for competitors, succeeded in outvoting him. 
But the proposal met not with any such treatment as that 
which it was your destiny to experience. A letter couched 
in terms of much civility, in which the duke gives a short 
account of the matter, is somewhere in my possession. 
The next assembly aggregated me, together with Thomas 
Paine and Joseph Priestley, in the number of French citi- 
zens. Under Napoleon’s consulate, | was named a mem- 
ber of the institute. But to my name Napoleon substituted 
that of Charles Fox. 

Not long after, the late sir John Parnel, at that time 
chancellor of the exchequer in Ireland, addressed to me 
from thence a letter, in continuation of a negotiation which 
had, some time, been pending between us, for my setting 
up a panopticon establishment in Ireland, inviting me to 
spend six months at his house in Dublin, that in the mean 
time I might be in readiness to assist in the endeavors he 
would use to procure the sanction of the lord lieutenant, 
and the then existing parliament of that island. He had 
been personally acquainted with me through our common 
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friend, the marquis of Lansdown, and had partaken of my 
hermit’s fare at this my hermitage. ‘This fare is what I 
hereby invite you to partake of, at this same hermitage, and 
for that same term: always understood, that it would not 
be advisable, that, if you could avoid it, you should confine 
your stay here to a term so limited. Pecuniary compensa- 
tion would, on both sides, be out of the question. The con- 
ception on which you come should be that of doing, in rela- 
tion to my principles, for New Hampshire, or the United 
States, in general, what Dumont is actually doing for Ge- 
neva. This for law as it ought to be. 

In relation to law as itis, Adams Smith, your secretary 
of legation, has already, at my suggestion, been occupying 
himself, under my direction, in drawing up, in a tabular 
form, an exposition of the several arrangements of consti- 
tutional law, so far as exhibited in the book, entitled, ‘‘The 
Constitutions of the United States; Philadelphia, 1804. — 
He comes to me at my dinner hour, six P. M., and stays 
with me till three quarters after eleven. We had gone 
through about half the book, when Gallatin came to work 
with Rush at the commercial treaty. Adams Smith was of 
course impounded: a few days ago he called on me to 
inform me that he was at liberty to resume his part of our 
conjoined labors. A weakness in my eyes obliges me to 
borrow others to the greatest possible extent. ‘The paper 
and print of that work would soon have blinded me. Our 
way is this: He reads a clause; I thereupon suggest a 
form for the entering the substance of it in the table. I 
find logical arrangement: he finds local knowledge. His 
view goes not beyond law as it is. From this view of law 
as it is, — the conjoined wisdom of twenty different states 
brought together, —it will be a work for you and me to 
consider, how, in the way of law as it ought to be, all this 
variety may, per adventure, one day be, on the most uni- 
versally beneficial footing, by the concurrence of the several 
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constituted authorities, condensed, harmonized, simplified, 
and here and there, perhaps, in other respects improved. 

It seems necessary you should be enabled to form some 
conception, however imperfect, of the mode of being of 
your supposed host, and of what would be your situation 
under his roof. Before your hand can join his, he will be 
turned of seventy-one. ‘Though so old, he is neither de- 
crepit, languid, nor morose, nor even grave: his bonhomie 
and badinage (French words, for neither of which is there 
any English equivalent) are remarked by his friends as 
forming an odd contrast with his other qualities. An United 
States man (said Quincy Adams to him one day) is a grave 
and cold animal. I will thaw some of your ice for you, 
before I am done with you, was the reply; and so it was. 
For the first time, he dined, in due form, in the small dining 
parlor below stairs, on the ground floor, with a small party; 
after that he got promoted to the workshop overhead, where, 
to use a phrase of his nephew’s, the fare is potatoes and 
water, [four words illegible here]. 1 am a single man: 
from solitude I am relieved by an amanuensis, and com- 
monly another inmate of the same sex. Indeed, my house 
is not above the condition of a man who keeps neither an 
equipage, nor so much as a male servant. In situation, be- 
ing in a garden of scarcely equalled extent, and in view of 
the palace, it vies with that of the most opulent. For from 
one to two hours, between ten and twelve, I take a walk 
instead of physic; this is one of my hours for seeing my 
friends. Quincy Adams came for some distance to give me 
his company latterly from one to three hours a week. I 
breakfast alone ; for with the last cup I plan and commence 
my literary labors. At five, as is the custom here, I dine; 
at half after nine drink tea; at quarter before eleven go to 
bed. For many years, Romilly’s was the only house at 
which I ever dined; and now he is gone. Necessary busi- 
ness excepted, | am denied constantly to all strangers, or I 
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should not have a moment to devote to the service of man- 
kind. In my workshop, my table holds but four; and I do 
not dine comfortably out of it. Now and then, however, 
adding milk to my potatoes, I give a dinner below stairs; 
but never to more than eight, and those known to each 
other or wishing so to be. Of the few remaining mornings 
I can count upon, I have none to spare for any body; from 
the close of dinner to quarter before eleven, would be our 
time for working in conjunction, if you were with me. 

Visitants I have none but reformers, all of whom regard 
themselves as my disciples; among these are some of the 
men the most eminent for talents — talents employed in the 
political line — that the country knows, one in particular of 
whose merits in respect of probity, beneficence, on the 
largest as well as smallest scales, intellectual strength 
and active talent, all coupled with the most perfect good 
economy, it is impossible you can have formed any con- 
ception. Through some of them, if you were disposed for 
it, you might take a peep into those aristocratical circles, 
with which [I have for many years declined all intercourse. 
To the tories I am a very bugbear. Had it not been for the 
reputation I have in respect of probity, I should have been 
dungeoned, —so all my friends say, — long ago. 

Into the society of men the most eminent in the physical 
department of art and science, admittance would be equally 
in your power. I take the periodicals of this class, to inform 
myself of the discoveries as they are made; but neither 
time nor eyes will admit of my bestowing on the details 
that attention, which, at one time, was the source of so 
much delight to me. The four religious magazines I take, 
for the sake of the missionary intelligence: in which, on 
one account or another, I take no small interest. 

The proposed experiment is of a sort, which, it is obvious 
cannot be made without some sacrifice and some hazard: 
accordingly unless, on your part, there be something of that 
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enthusiasm, which I have experienced, in my own instance, 
and witnessed in others, [ would not recommend you to 
join in it. But nothing venture (says the proverb) nothing 
have. Whether the have be worth the venture is for you 
to judge. ‘Though so justly attached to their country as a 
home, United States men are remarkable, among nations, 
for the facility with which, for the purposes of temporary 
curiosity, they expatriate. 

Your worthy father, whose character is stamped so legi- 
bly in every line he writes, and affords me so strong a col- 
lateral security for yours, will, I cannot but flatter myself, 
be on my side. Oh yes, give him the invitation by all 
means — have already said some of the most confidential of 
my friends. 

Common-place amusements would of course be at your 
command; but unless your amusement had for its princi- 
pal source the grand object in view, codification, and that 
rationalized, you would do wrong to come. 

P.S. A burthen, which, from my receipt of your letter, 
has been hanging heavy on my conscience, I now feel my- 
self relieved from. 


Queen Square Place, Westminster, 17th October, 1819. 
Dear Sir, 


An opportunity offers which I must not neglect. The con- 
tents of the enclosed packet speak for themselves. You are 
the person meant to be addressed by them. ‘he part ina 
scrawl, which is not like this, was written for my dictation : 
the part in a scrawl like this was written by my hand —I 
have not revised either; there is no time for it. I am 
[hunted] for a radical reform bill; for that, and half a dozen 
other things together, on which I am laboring, in the fond 
hope of serving the cause of the people, I have not a tenth 
part of the time necessary. I cannot now search for your 
letter, which would show near about the time at which that 
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long-winded letter of mine to you was written — written a 
few weeks after the receipt of that which drew it forth from 
me. You will find it more the letter of a young man than 
an old man; and too romantic to be definitive. Butif you 
can find time, I should be glad to learn what you think 
of it. I mean whether it has produced any correspondent 
inclinations on your part. 

Herewith you will receive, I hope, articles 
1. Scotch Reform. 

2. Tract on the Judiciary, which had like to have become 
law in France — duc de Rochefoucault for, abbe Sieyes 
against. Never published —a very few copies left. 

3. Lords Deligates’ Judiciary Proposal; taken up by lord 
Grenville, during his short administration, at the sugges- 
tion of my intimate friend, Romilly — a single sheet. 

4. Evidence —commencement of a work in one volume 
Svo, suspended Anno IS8L1 or 1812, through mislaying of 
my manuscript; the remainder not quite ready for publi- 
cation, but likely to be, by some disciple, as well as other 
works, by other disciples. It is a sort of abridgment of a 
work in two volumes 4to, which, I hope, will be done 
something with by Dumont, he having made a hasty 
translation of my manuscript for the purpose of getting up 
the matter in his way at leisure. He is hard at work codi- 
fying upon my principles at Geneva. 

You had never, I believe, seen Dumont’s French edition 
of my unpublished English manuscripts — Legislation in 
General, three volumes; Punishments and Rewards, two 
volumes; Political Tactics, including a volume on ditto 
Fallacies, two volumes. Compared with these what you 
know of me is next to nothing. The first (3000 volumes, 
the impression) has long been out of print : a second edition 
is, I believe, just come out 

Adams Smith, your secretary of legation, tells me he has 
just sent a copy of my earliest work (Fragment on Govern- 
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ment, being a comment on Blackstone’s Commentaries, ) 
Anno 1776, to be reprinted by somebody in New York. 

My sincere respects to your venerable father. Another 
letter from you would be truly welcome to, dear sir, yours, 


Jeremy Bentuam. 
Wixuiri1aM Piumer, Esq. 
Member of the House of Representatives, Epping, New Hampshire. 





ART. I1V.— CASE OF THE CREOLE. 


Amone the various causes which have arisen to disturb our 
friendly relations with Great Britain, the late affair of the 
Creole is one of the most delicate, and, from its deep interest 
to the ardent and excitable population of the southern states, 
one from which the danger of a direct and angry issue is 
greatly to be apprehended. It is our purpose to show that 
no such issue ought to arise, that the United States cannot 
in justice, and ought not in policy, to make this event a cause 
of quarrel, and that Great Britain cannot and ought not to 
be held to any measure of indemnification or restitution. 

We know nothing of this startling event more than has 
appeared in the public papers, and we shall, to avoid mis- 
construction, state a case in the terms of an abstract propo- 
sition which may at any time be realized, rather than pay a 
strict regard to this particular occurrence. Neither do we 
view the question as abolitionists, but only as we think it 
must be considered before the forum of opinion in the 
civilized world. 

A vessel, transporting a cargo of slaves from one of our 
southern ports to another, is upon the high seas. A portion 
of the slaves rise upon the officers and crew in the hope of 
obtaining their freedom. Some or all of the crew are killed, 
and by intimidating the survivors, or by their own efforts, 
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the negroes succeed in arriving at a British port, put them- 
selves in the power and claim the protection of the author- 
ities. The question is, Is Great Britain bound to deliver 
them up to the United States against their will; or to pay 
an indemnification to their owners, or to punish any of them 
for the act which they have committed? We believe that 
she is not. 

1. Because the negroes have committed no offence against 
the general law of nature and of nations. 

2. Because, by the laws of all civilized countries in gen- 
eral, and by those of Great Britain in particular, protection 
is afforded to all innocent foreigners while they are within 
the jurisdiction of the realm; and there is nothing in our 
relations with Great Britain that justifies her in setting 
aside the laws of nature and of nations and her own laws 
in our favor. 

1. It is the most common learning of the law of nature 
that slavery is against natural right. Without citing the va- 
rious authorities on this point, it is suflicient to refer to 
the language of chief justice Marshall in the case of the 
Antelope, as particularly binding upon the people of the 
United States: ‘‘ That it” (the slave trade) ‘“‘is contrary to 
the law of nature, will scarcely be denied. That every man 
has a natural right to the fruits of his own labor, is generally 
admitted, and that no other person can rightfully deprive 
him of those fruits, and appropriate them against his will, 
seems to be the necessary result of this admission.” ' 

We do not apprehend that this proposition will be contro- 
verted, for, to oppose it in the present state of civilization, 
would be to place oneself on a level with the Chinese 
functionary, who addresses the people of all other nations 
as the ‘‘ outside barbarians,” or of the classic poet, who de- 
clares that ‘it is right that the Greeks should reduce the 


‘10 Wheaton’s Rep. 120 
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barbarians to servitude, but not that the barbarians should 
retaliate, for the barbarians are, by nature, slaves, while the 
Greeks are all freemen.” 

Taking this as the basis of our argument, it follows, that 
the institution of slavery must depend upon the laws of 
each individual state in which it is allowed; and, no doubt 
within the jurisdiction of such state, no other power is justi- 
fied in interfering with it. It is a matter in which every 
state must be guided by the wisdom of its rulers, or the 
conscience of its people, and for which it is responsible only 
to God. 

It remains for us to consider what is the relation and the 
right existing between the master and slave. Slavery is a 
municipal institution in which the slave has had no voice. It 
operates in invitum. It was founded in violence. He has 
not been asked to consent. He had no consent to give. 
The duration of his captivity does not diminish his natural 
right, for no continuance can purge the original wrong. As 
long as the natural desire of liberty lives in his breast, his 
interest and that of his master are at variance. Quot servi 
tot hostes, was a familiar adage in Rome, and that its truth 
is not less deeply felt in modern America than in ancient It- 
aly, is proved by the severity of the servile code of the 
southern states. We are neither condemning nor approving 
this state of things. Slavery was forced upon our southern 
brethren in a past age, and very many liberal and wise men 
among them feel, that they are but doing the best they can 
with the legacy left them by their colonial masters. But 
the facts do exist, and they must be met and grappled with, 
as stern and appalling realities. ‘The tree is not of their 
planting ; but they are eating its bitter fruits and breathing 
its poisonous exhalations. 

It follows from this continued and constant violation of 
the natural right of the slave, that he has a continued and 


constant right of redress. ‘‘ When a slave, not by way of 
VOL. XXVIII, — NO. LIT. 6 
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punishment or on account of any preceding offence, is 
thrown into irons or otherwise deprived of corporal liberty, 
he is by this released from his former obligation by compact, 
for his master is supposed to take off his moral bonds by 
thus imposing natural. It is inconsistent with covenant 
not to believe the party covenanting, and that faith cannot 
be violated which was not given; and hence a slave, under 
this treatment, may, if opportunity favor him, without 
Now the 
natural law considers all slavery as restraint, and conse- 


incurring the least guilt, make his escape.’’’ 


quently allows the slave at all times to escape. For this 
the law gives him no opening. It recognises him only as 
an object of property and as a subject for punishment. It 
denies him his right to the dearest affections and sentiments 
of the human heart, and as it refuses him justice or recog- 
nition, it binds him to no allegiance, for allegiance and pro- 
tection are reciprocal and cannot exist independently. He 
can look only to himself for redress. In the present state 
of society the only redress he can have is escape, for he 
has not, as no human being has, a right to revenge. As 
the human institutions under which he lives, will not only 
not aid, but will obstruct his liberation, as he is disregarded 
by them in his position, so he has a right to disregard them 
in obtaining his liberation. As it is right to free himself 
from bondage, so it is permitted to him to use any means in 
his power, the fair and legitimate object of which is to 
secure his object. He has a right to overcome the obstacles 
that stand in his way, even shouid he be compelled to take 
the lives of those who attempt to detain him. Any such 
attempts are contrary to the law of nature, which is the 
only law to which he can appeal, and if his master falls in 
the attempt to stay him, the slave may, in tranquil confi- 
dence, look to that primal law for his justification in the 
sight of heaven. He is left for his remedy to God and 


1 Puffendorf, 1. vi. ch. 3, s. 11. 
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nature, and in the absence of all other resources he is enti- 
tled to use the means which God and nature have put into 
his hands. It is true, if he fails the law of the land will 
exact a fearful retribution, and so far as slavery can be 
justified, the state may exact the last penalty for revolt and 
escape. Slavery and coercion stand upon the same ground 
of right. The chain, the whip, and the gibbet, are the insep- 
arable emblems and implements of the Fatal sisters who 
begin and measure and terminate the existence of the slave. 

The conclusions at which we thus arrive will appear 
startling and dangerous to those to whom the subject is 
new; but we rely confidently for the affirmation of our 
opinions, upon the intelligence ef those, who are best ac- 
quainted with the elements of the universal, natural law. 
The negroes are members of the human family; but they 
are not parties either practically or in theory, to the law under 
which they live. Its rights do not extend, its reme- 
dies are not open to them, and as man has chosen to 
throw them exclusively upon the law of nature, to that 
law alone can they look for redress. When the corsairs 
of Barbary were permitted to enslave the natives of all 
Christian nations, the victims who might accomplish their 
liberation were not branded as murderers, or miscreants, or 
runaway slaves, but they were most justly honored for 
their vindication of their own freedom. When the fugitive 
Poles had failed to shake off that despotism to which they 
had never consented, and were hunted through those states 
that were accomplices with Russia in the partition of 
Poland, they at length found a refuge in the free mon- 
archies of Europe, and the pursuit was stayed by the fron- 
tiers of France and the waves of the German Ocean. 

It is impossible for us to see the distinction between these 
cases and that of the negro. In each case, human beings, 
who have forfeited their right by no crime, are put hors de 
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la loi, and in each they had the right to assert their liberty, 
peaceably if they could, but at all events to assert it. 

It may be said, that the principles thus announced will 
lead to a justification of the insurrections and murders by 
the slave population, of which we have heard such dreadful 
accounts. But we deny any such conclusion. We have 
said, that though the slave has a right to redress, he has none 
to revenge, and we deprecate servile insurrections and the 
incendiary incitements that lead to them, because we 
believe them to be mere murder and bloodshed, leading to 
no good results and utterly inadequate to effect the eman- 
cipation of the slave. Should a prisoner of war in the 
furtherance of a reasonable hope of escape, rise upon and 
kill his guards, we believe that the object in view would 
be held a full justification even in the courts of the captors. 
But should the same prisoner kill his keeper in mere wan- 
tonness, or even under the exasperation excited by cruel 
treatment, he would be guilty of murder, and should be 
held to the extreme penalty of the law. ‘The case of the 
slave is precisely similar. 

In the present state of the country, a servile insurrection 
is utterly without hope of ultimate success, and, therefore, 
it is a crime which should be met with the severest pun- 
ishment. The servile code guaranties the safety of the 
slave in life and limb; and in return for this guaranty he 
is bound to abstain from useless violence. Were it per- 
mitted to the planter, as in ancient Rome, to hold life and 
limb at his absolute disposal; were measures of extermin- 
ation resorted to as the means of getting rid of the slave 
population, retaliation would be justifiable by the law of 
self-defence ; but as this is not the case, it follows, that the 
life and property of the master must be sacred from the 
mere convulsions of despair and revenge. 

2. It remains now to examine our second proposition. 
It is laid down as a principle of natural and international 
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law, that each independent state should be left in the peace- 
able enjoyment of that liberty, which she inherits from na- 
ture ;' and it follows, that it belongs exclusively to each na- 
tion, to form her own judgment of what her conscience pre- 
scribes to her —of what she can or cannot do, and it rests 
with her to determine, whether she can perform any office 
for another nation, without neglecting the duty which she 
owes to herself; and for any other state to interfere to com- 
pel her to act in a different manner, would be an infringe- 
ment of the liberty of nations.* A committee of the United 
States’ senate, in a report to that body, made January 16th, 
1826, say, ‘‘'The United States have not certainly the right, 
and ought never to feel the inclination, to dictate to others 
who may differ with them on this subject” (the slave 
trade) ‘‘nor do the committee see the expediency of insult- 
ing other states, by ascending the moral chair and proclaim- 
ing from thence mere abstract principles, of the rectitude of 
which, each nation enjoys the perfect right of deciding for 
itself.” 

The following is an extract from the instructions of Mr. 
Livingston, secretary of state, to our minister at London, 
1831, respecting the loss of the ship Encomium. 

“If the English statute had declared that property of this 
kind, when saved from a wreck, should be lost to the pro- 
prietor, we should indeed have been astonished at this return 
to the barbarous practice of ancient times, which cruelly took 
what the tempests had spared. We should have in vain 
tried to reconcile it to the just and humane policy of modern 
nations, but we should in that case have been on our guard. 
When our vessels bilged on such inhospitable shores, we 
should, at greater risk, have endeavored to convey the car- 
go to some other place of refuge. Our underwriters would 
have calculated the increased danger of the cargo being 


'Vattel: Preliminary Essay to law of nature and nations. p. Ixii 
2? Same; Story’s Conflict of Laws, ch. 2 
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forced into an English port. But the law which is made the 
authority for these proceedings, is silent upon this subject. 
The courts of the island have given it no such construction, 
and it is only the executive comment upon it that authorizes, 
as is said, the procedure.” 

This passage, stripped of its inflated diplomatic verbiage, 
is nothing else than an admission, that after Great Britain 
had given notice of her intention to protect and shelter all 
persons coming into her ports, against any assertion of 
servile rights, the rest of the world is bound to acquiesce. 

Acting upon such principles, thus recognised by the law of 
nature and nations, the highest legal tribunal of Great Bri- 
tain, seventy years ago, declared that a slave could not exist 
on the soil of the parent state.’ Following up and extend- 
ing this rule, the home government and the colonial author- 
ities have made repeated and explicit declarations, at one 
time, ‘“‘that they never would surrender persons who had 
taken refuge under the British standard; at another, that 
‘“‘it was utterly impossible to agree to a stipulation for the 
surrender of fugitive slaves ;’’ and, again, ‘‘ that the law of 
parliament gave freedom to every slave who effected his land- 


ing on British ground.” * 


In the case of Forbes v. Cochrane,’ 
which was an action by a British subject resident in the 
Spanish colonial territories, against the commander of a 
British man of war for refusing to deliver up fugitive slaves, 
Holroyd, J., declared in his opinion, that the English law did 
not consider the right of the master to his slaves as warrant- 
ed by the law of nature; that it can have only a local 
existence, and that the moment the slave puts his foot on 
the shore of England his slavery is at an end; that the 
moment the party gets out of the territory where slavery 
prevails, and gets under the protection of another power, 


1 Somersett’s Case, 20 Howell’s State Trials, 79. 
* Jay’s view, pp. 49, 50, 51, 56. 32 B. & C. 448. 
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without any wrongful act done by the party giving that pro- 
tection, the right of the master which is founded on the 
municipal law of the place only does not continue. 

By the memorable statute of the imperial parliament,’ 
slavery is abolished in the British colonies from and after 
August Ist, 1834. A few years before this statute went into 
effect, two American vessels, the Comet and Encomium, 
freighted with slaves, were carried by irresistible necessity 
into British colonial ports. A short time after, the Enterprize, 
another vessel of the same character, shared the same fate. 
The slaves on board all of these vessels were protected by the 
British authorities, and left at full liberty to go on to their des- 
tined port and fate, or to remain where they were. The great 
majority of them chose the latter course. A demand for 
indemnity was urged upon the British government, which, 
after much delay and negotiation, at last announced its in- 
tention to make compensation for the slaves of the Comet 
and Encomium, and utterly refused any indemnity for those 
on board the Enterprise.’ 

Thus in various modes has Great Britain given notice to 
the world of her views, intentions, and practice on the sub- 
ject of slavery. ‘There is nothing equivocal— there is no 
surprise. Her declarations are so plain, that the most inat- 
tentive may observe; he who runs may read. She relies in 
majestic repose on the great law of nature. Injured human- 
ity approves her course. ‘The law of nations does not con- 
demn her. ‘The practice of christendom, with the excep- 
tion of a part less than one third of a single nation, is iden- 
tical with her own; and yet she is called on to give up a 
principle in which the great republic of nations supports her, 
at the demand of a people not exceeding three or four mil- 
lions. ‘T’o that call, so long as her escutcheon remains un- 
tarnished, she will never submit. She will say that this 

1 3 & 4 William IV. ch. 73, § 12. 
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thing has not been done in a corner, that her principles are 
before the world, and that we were bound to take notice of 
them. If we choose to pursue this coasting trade, we must 
consider the possibility, that the cargo may become the 
crew, as one of the perils of the seas and provide accord- 
ingly. She will admit that the character of the country 
attaches to, and the flag protects the ship, which need fear, 
therefore, no hostility, no visitation, no “right of search” 
from the British cruisers. Our jurisdiction under our flag 
shall be sacred, but let the slave once, no matter how, so 
that it is not by their means, set his foot under the shadow 
of the British flag, whether ashore or afloat, and his chains 
are broken forever; no force shall reclaim him till the British 
lion is humbled in the dust. He shall be met not as a 
pirate, a mutineer, or a murderer, but as a man and a 
brother. ‘The slaveholder must henceforward act upon the 
counsel given by Best, J., in the case of Forbes v. Cochrane, 
in these words, ‘‘ Slavery is a local institution, and therefore, 
if a man wishes to possess his slaves, let him attach them 
to him by affection or make fast the bars of their prisons, 
or rivet well their chains, for, the instant they get beyond 
the limits where slavery is recognised by the local law, they 
have broken their chains, they have escaped from prison 
and are free.”’ 

To deny to any state this right to settle and govern 
herself by her own peculiar policy, would be to deny to her 
the right of eminent domain. If the United States say 
that any person arriving on the English shores is or is not 
free, it would be an interference with her municipal insti- 
tutions, such as no state ought to endure, and to which it 
is absurd to suppose, that 


“ This old and haughty nation, proud in arms,” 


will for a moment submit. 
And what confusion would the admission of such a prin- 
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ciple introduce? Suppose South Carolina and Massachu- 
setts independent states. In the one, nothing but the will 
of his master can emancipate the slave. In the other, every 
person brought rightfully into her territory becomes free. 
A southern traveller brings his slave to Massachusetts, who 
there asserts and obtains his liberty and acquires a domicil. 
He then goes to Canada. South Carolina demands him as 
a runaway. Massachusetts claims the protection of her 
citizen. Both are right upon their own law; which is 
England to regard? ‘The only answer can be that which 
her conscience tells her to be just and right and which is 
most in accordance with her own policy. 

Great Britain may further justify the course she has 
adopted by the divine authority, not as gathered from the 
uncertain light of the law of nature, but as clearly ex- 
pressed in the declared law of God, as given in the fol- 
lowing language: ‘‘'Thou shalt not deliver unto his master 
the servant which is escaped from his master unto thee. 
He shall dwell with thee, even among you, in that place 
which he shall choose, in one of thy gates where it liketh 
him best. Thou shalt not oppress him.” ' 

But is the south, while claiming from Great Britain a 
respect to her laws regulating her own institutions, pre- 
pared to reciprocate with her? Is she disposed to allow to 
the colonial subjects of that nation the privileges and im- 
munities, which they enjoy in the vast countries under the 
British sway, or to admit them to the same rights, which 
she justly may claim for her own citizens while residing 
within the imperial realm. Is she disposed to allow the 
colored merchants or planters of Jamaica to send their 
colored agents to establish commercial houses in her ports ? 
She is not. Her peculiar institutions forbid. And while 
those institutions are maintained, she is unquestionably 
justified in her refusal. But can she at the same time de- 


! Deuteronomy xxiii. 15. 








90 Case of the Creole. [ April, 


mand that England should give up er peculiar institutions ? 
Can she ask, that while she excludes, or confines, or restricts 
every colored foreigner who appears on her coasts, that this 
great nation should become her jailor in arresting and de- 
taining, in the face of her own policy, all her fugitive slaves 
who may be so happy as to reach her shores. ‘The British 
negro has fair warning that if he lands on our southern 
coast he will endanger the jewel of his life; and, if he runs 
the hazard and pays the penalty, England will not com- 
plain, or she will at least submit. But she declares, in 
equally plain terms, that, while our southern states enslave, 
she will emancipate, and let them then beware how they 
trust their property to the uncertainty of the winds and 
waves; let them be cautious how they permit the breezes 
of the Atlantic, to fan that spark of liberty which their local 
laws have kept smouldering in the bosom of the slave, for 
so surely as propitious gales waft him to the realms of 
Britain, so surely he is free. In the southern states, color 
is presumptive evidence of slavery; in England, humanity 
is conclusive evidence of freedom. Let the equilibrium be 
preserved. Let England and the United States maintain 
their equal right to enjoy and exercise their own laws, even 
if they operate in mutual derogation each of the other. 
More than this simple equality, England with her mighty 
power does not demand; with less she will not be sat- 
isfied. We doubt whether our southern friends would 
consent, by mutual treaty with England, to waive these 
rights in favor of each other, and agree to receive and pro- 
tect the free colored citizens of Great Britain, who might 
visit their shores, on condition that England would detain 
and deliver up their fugitive slaves. 

The southern states appeal to the law and to the comity 
of nations, in support of their claims. It is not true that 
slavery is protected by the law of nations. It is only tol- 
erated. ‘I'his law submits to passive acquiescence in the 
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institution as the municipal law of other states, but it does 
not actively encourage it. Such encouragement is left 
wholly to the local law. In the case of Forbes v. Cochrane 
this distinction is taken by Bailey, J., who says, “ there is 
a great distinction between making the law of England 
active and leaving the law of England passive.” 'The 
southern states then can only say to England: ‘Slavery 
is our local law and therefore you are bound to respect it.’ 
But the answer is: ‘True, such is your local law, but our 
local law is just the reverse. ‘The law of nature is with 
us, and the law of nations at least indifferent, and therefore 
the weight of authority is in our favor.” 

Neither is England bound by any considerations of inter- 
national comity. The obligation of comity is held to be 
but an imperfect one. Each state is the exclusive judge 
how far it shall be extended, and she cannot rightfully be 
compelled by any other to the performance of it.’ 

The English courts have recognised this rule and de- 
elared, that ‘‘ the principle of comity cannot prevail in any 
case where it violates the law of the country, the law of 
nature, or the law of God.’ * 

Nor is the principle to be found only in books or courts. 
It is of every day practice. In the year 1835 a grand jury 
of Alabama presented one Robert G. Williams for circulating 
and publishing the Emancipator. He was described as date 
of Alabama, and as having committed the offence within 
the county. In fact he had never been in Alabama, and 
the Emancipator was printed and published in New York. 
On this indictment a requisition was made on the governor 
of New York, who most properly refused a compliance 
which would have subjected every abolitionist in the free 
states to the vengeance of the southern slave holder. Here 
it was thought right to go behind the averment of the 


' Vattel, B. 2,ch.1,s.9,; Story’s Conflict of Laws, ch. 2. 
* Forbes v. Cockrane. 
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offence, and to examine whether it was in fact committed, 
within the local jurisdiction of the state making the requi- 
sition. A few years ago, great excitement was occasioned 
by a demand of the British government on the state of New 
York, for the delivery of a father and son of the name of 
Bamber, who were charged with having committed murder 
in Ireland, many years before. The authorities of New 
York thought proper to inquire further, and upon mixed 
considerations, of the length of time that had elapsed, the 
exemplary characters of the accused while in this country, 
and their probable or possible innocence, compliance was 
refused, and the denial was most unequivocally sustained 
by public opinion. It is well understood, that no state is 
bound to respect the revenue laws of another. It has been 
held in England, that a smuggling adventure to a foreign 
country is an insurable interest, and that a policy on it 
would be sustained in the courts of that country. 

But southern gentlemen in Congress make use of a fur- 
ther argument. ‘They say that slaves are property, and 
that they have a right to carry their property to, and re- 
claim it in, any part of the world. It was stated recently 
by a distinguished senator, in a debate on the affair of the 
Creole, that slaves were property and not persons, and that 
the constitution had given them a wrong designation. After 
what has already been said it is needless to discuss this 
question at length. ‘The simple answer is, that England 
takes a different view. ‘This southern claim is not admitted, 
even in the free states of the union; for if slaves are mere 
property, dings, and not persons, it would follow that their 
owners have as clear a right to remove them and enjoy 
them, wherever they may go, as they have to reclaim them 
when they escape. But it has been decided in several of 
the free states, that when the master voluntarily brings his 
slave within their jurisdiction he is ipso facto free. The 
correct rule on this point is very clearly defined by chief 
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justice Shaw.’ ‘It is not speaking with strict accuracy, to 
say that a property can be acquired in human beings, by 
local laws. Hach state may for its own convenience declare 
that slaves shall be deemed property, and that the relations 
and laws of personal chattels, shall be deemed to apply to 
them. But it would be a perversion of terms to say, that 
such local laws do in fact make them personal property 
generally ; they can only determine that the same rules of 
law shall apply to them, as are applicable to property, and 
this effect will follow only so far as such laws proprio vigore 
can operate.”’ ‘I'he local nature of servile property has also 
been aflirmed, in some of the southern states and in the 
federal courts;* and this opinion is confirmed by a very 
recent decision of the supreme court of the United States, 
Baldwin, J., alone dissenting, that slavery depended upon 
the local law only of the different states in which it 
existed, and that the constitution and laws of the United 
States recognised slaves as persons and did not regard 
them as property.’ 

Nor does it impugn this principle, that fugitive slaves can 
be reclaimed in the free states. For this concession to the 
southern master rests not on the basis of the local law, but 
on an exception to it, on an express compact introduced into 
the constitution, and guarantied by the union. The free 
states in such case, are obliged to permit their own institu- 
tions, and the law of nature to yield to a paramount obli- 
gation. 

If, then, as between the states of this union, the law of 

1 Commonwealth v. Avis, 18 Pick. 216. 

* Lunsford v. Coquillon, 14 Martin’s Rep. 402; Butler v. Hopper, 1 Wash. 
C. C. Rep. 499; Ex parte Simmons, 4 Wash. C. C. Rep. 396; Marie Louise 
v. Marot, 9 Curry, 473; Julia v» McKinney, 3 Missouri Rep. 270. 

3 Groves v. Slaughter, 15 Peters, 503, McLean, J’s. Opinion. Local 
feelings had nothing to do with this decision. All the judges from the 


southern states who were present assented to it. Baldwin, J.,is from a non- 
slaveholding state. 
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slavery is not recognised except in the special case enforced 
by the constitution, how can England or any other nation 
that is bound by no such compact, be held to it; and how 
can pecuniary indemnification be demanded, when the right 
on which it is founded is denied. 

Indemnification is only another form of restitution, a 
mode of paying liquidated damages where property has been 
violated, and the subject cannot be restored in specie, and can 
only be claimed when the wrong complained of is admitted 
or proved. It is true, that in former cases, Great Britain has 
granted an indemnification, in one instance, because she was 
held by the decision of an arbitrator, on the construction of 
the treaty of Ghent, to restore or make compensation for 
slaves captured on our own territory during the last war, 
and in one or two others, because the slaves, having 
escaped to her slaveholding colonies, before the first of 
August, 1824, she considered herself estopped by her own 
practice, to deny the right of property in slaves, and, there- 
fore, not being willing to restore them in person, she, in 
abundant good faith, granted an indemnification. At the last 
time, however, that Great Britain announced her intention to 
make a payment of this kind, in 1837, lord Palmerston ex- 
plicitly declared, in his official note to Mr. Stevenson, “‘that 
the British government would not now or hereafter admit 
any claim for compensation in respect to slaves thrown with- 
in British jurisdiction, after the period when slavery was 
abolished in the British dominions.” At the same time, 
compensation, as we have before stated, was refused for the 
slaves on board the Enterprize. This was put upon the 
ground that that vessel met with her disaster after the statute 
of William the fourth had gone into operation. 

In the case arising out of the treaty of Ghent, adroit 
diplomacy obtained from Great Britain, a sum far exceeding 
the value of the property abstracted, and the surplus was 
divided among the claimants. If the claim for indem- 
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nification could be generally established, and if it should 
be made on the same lavish terms, the southern states 
would find in England and her colonies a far better 
slave market, than in Louisiana and Texas. With the 
British realm for his market, and the British exchequer 
for his debtor, we doubt whether the virtue of the 
southern slave dealer, would be proof against, the tempt- 
ations to collusion in the escape of his slaves on the 
voyage tothe south. One great difficulty with the slave- 
holder is, that his property has no exchangeable value, 
beyond the limits of his own country. Establish the prin- 
ciple, that Britain is bound to make compensation for every 
slave that escapes to her shores, and this difficulty is set at 
rest forever. 

There is a distinct question remaining, with regard to those 
slaves, who, while upon the high seas, may have risen upon 
and killed their conductors, in effecting their plans of escape. 

Let us, in the first place, consider them not only as fugi- 
tives, but as criminals, as murderers. Is Great Britain 
bound to deliver them up on demand? 

This is a question depending strictly upon the law of na- 
tions, which, unfortunately, is not very well settled on the 
subject. The great continental writers are divided in opin- 
ion upon it, and, as it is thus left in doubt, we submit that 
the United States can ask no more of any foreign nation, in 
the absence of treaty stipulations, than that the rule which 
they have themselves adopted as the true one, should be ap- 
plied in any case, where their interests or honor are involved. 

As far as can be learned from the decided cases, the two 
great living jurists of America are divided in opinion on the 
subject. In the matter of Washburn,’ chancellor Kent 
gives a decided opinion in support of the duty of states, to 
give up fugitive criminals, to the country within whose juris- 
diction they have offended. In the United States v. Davis,” 


14 Johns. Ch. Rep. 106. 2 2 Sumner, 482. 
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Mr. Justice Story appears strongly to incline to a contrary 
rule, and as this latter is the later opinion, and issues from a 
federal tribunal, it seems just to consider it, the most cor- 
rect exponent of the policy of the United States. But this 
is not all. ‘The question of delivering up foreign offenders 
is one that must be decided by executive, and not by ju- 
dicial authority. ‘The subject was much agitated during 
the earlier period of the union, when we were forming our 
alliances and treaties with various European nations. 

In 1791, Jefferson was secretary of state. In an official 
letter of this year, to the president he uses the following 
language: ‘‘ The delivery of fugitives from one country to 
another, as practised by several nations, is in consequence 
of conventions settled between them defining precisely the 
cases wherein such delivery shall take place.” In the same 
letter he says, ‘‘ The French government had been anxious 
to make a convention with us, authorizing them to demand 
their subjects here. Dr. Franklin agreed to an article, giv- 
ing to their consuls, a right to take, and send back captains 
of vessels, mariners, and passengers, and congress refused to 
ratify it until the word ‘passengers’ was stricken out.” 
Further on he says ‘It is extremely difficult to draw the 
line, between those acts acknowledged to be crimes by all 
mankind, and acts rendered criminal by tyrannical laws 
only.” * 

In another official letter Jefferson says, to Genet, the 
French ambassador, “The laws of this country, take no 
notice of crimes committed out of their jurisdiction. The 
most atrocious offender, coming within their pale, is received 
by them as an innocent man, and they have authorized no 
one to seize or deliver him.’” ‘These official declarations of 
the officer having charge of our foreign relations, at a period 
when we were anxious to propitiate the European states, by 

1 Writings of Jefferson, vol. iii. p. 131. 

?1 American State Papers, 145. 
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all reasonable concessions, must be considered as an avowal 
of the policy of the United States, and of their construction 
of the law of nations, on the question of the surrender of 
fugitive criminals. 

A few years after the expression of these opinions, the 
treaty of 1794 was concluded with Great Britain. By the 
27th article of this treaty, it was agreed, under certain re- 
strictions, that fugitive offenders should be given up by each 
of the contracting powers, to the other. If the law of na- 
tions had clearly settled that such offenders ought to be de- 
livered up, there would have been no need of such an arti- 
cle, and the fact that it was proposed and acceded to proves, 
that both parties were of opinion with the secretary of state, 
‘that the delivery of fugitives is in consequence of conven- 
tions settled between nations.” It is but fair to say, that 
chancellor Kent takes a different view, and thinks that this 
article is merely declaratory of the law of nations.! But this 
opinion is controverted in the case of Short v. Deacon,’ and 
by the uniform and unvaried practice of the United States 
in their intercourse with all foreign nations. 

But public opinion did not become settled in favor of a 
surrender of fugitives, even in cases where the terms of the 
treaty required it. 

During the administration of the elder Adams, a British 
seaman, on board of a British man of war, committed murder 
and escaped to the United States. On requisition, the pres- 
ident ordered him to be delivered up to the British authori- 
ties, which was done, and he was convicted and executed 
for his crime. ‘Throughout all the correspondence on this 
affair, the treaty of 1794 is constantly referred to, as the 
authority for making and complying with the requisition,’ 
and indeed no other course was open to the executive, 

1 Washburn’s Case; 4 Johns. Ch. R. 106. 

210 Sergeant & Rawle, 134. 

3 American State Papers, 1797 to 1801, p. 431. 
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while it professed any regard to the obligations of national 
faith and honor. Yet of all the wise and honest measures, 
which drew upon the administration of John Adams, the 
storms of popular and party prejudice, there was none more 
violently assailed than this. Meetings were held in various 
parts of the country, the conduct of the president was at- 
tacked in congress, where it was most ably defended by 
John Marshall; and, above all, the legislature of Virginia, 
under the excitement of the moment, enacted a law that 
any person who should surrender or deliver up, either by 
his own authority or under color of any office under the 
commonwealth, any free person to be transported without 
the United States, should be adjudged a felon, and that in 
case the person so delivered up should be transported to a 
place without the United States, and at such place.should 
be tried and condemned, and, in consequence of such con- 
demnation, should be executed, then every person concerned 
in the delivery or surrender should suffer death.’ 

In the late case of Jose Ferreira Dos Santos,’ Virginia 
has adhered to her old principles, and refused to aid in the 
surrender of a person charged with the crime of murder 
within the jurisdiction of Portugal, on the ground that there 
are no treaty stipulations authorizing it, between the United 
States and that country. 

The same opinion has been adopted in Pennsylvania, in 
the case of Short v. Deacon, already cited. 

To conclude our references to American authorities on 
this point, we extract the following passage from the opin- 
ion of Taney, chief justice of the United States, in the case 
of Holmes v. Jennison :* “Since the expiration of the treaty 
with Great Britain, negotiated in 1793, the general govern- 
ment appears to have adopted the policy of refusing to sur- 

1 Virginia Revised Statutes, ch. cclxxxiv. Edit. 1803. 


2 2 Brockenbrough’s Rep. 504 


3 14 Peters’s Supreme Court Reports, 574 
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render persons, who, having committed offences in a foreign 
nation, have taken shelter in this. It is believed that the 
general government has entered into no treaty stipulations 
upon this subject since the one above mentioned, and in 
every instance where there was no engagement by treaty to 
deliver, and a demand has been made, they have uniformly 
refused, and have denied the right of the executive to sur- 
render, because there was no treaty and no law of congress 
to authorize it. And, acting upon this principle throughout, 
they have never demanded from a foreign government any 
one who fled from this country in order to escape from the 
punishment due to his crimes.” 

Great Britain may then, if she please, admit that slaves 
who, in effecting their escape, have risen upon and killed 
their masters or guards are murderers ; and yet, meeting us 
on our own ground, taking our own official, recorded, con- 
struction of the law of nations as her guide, she may feel 
herself perfectly justified, in refusing the surrender of the 
culprits. 

It is but justice to Great Britain to say, that her conduct 
in the recent case of the Panda shows that she has no dis- 
position to carry her power to an unreasonable extent; she 
has proved that pirates and the enemies of mankind can 
hope for no safety, in coming within her jurisdiction. 

But we have no anticipation that Great Britain will be 
content to rest solely upon this American construction of 
the law of nations. We doubt not she will justify, or at 
least excuse the act of these slaves, and say, that according 
to the law of nature, and her own law, they have done 
nothing for which the law or comity of nations, upon any 
construction, demands their surrender. Will she be justi- 
fied in this declaration ? 

There are now existing no treaty stipulations between 
this country and Great Britain, on the subject of fugitive 


criminals. ‘The twenty-seventh article of the treaty of 1794 
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has become inoperative by limitation, and has never been 
revived. But even in that article there is a proviso, that 
the surrender of persons of this class shall only be made on 
‘“such evidence of their criminality, as, according to the 
laws of the place where the fugitive or person charged shall 
be found, would justify his apprehension or commitment 
for trial, if the offence had been there committed.” 

It appears, from this proviso, that each nation reserved to 
itself the right to judge whether the facts charged consti- 
tuted the offence alleged, and it is introduced manifestly to 
protect each from being obliged, by the terms of the treaty, 
to respect those local laws and institutions of the other, that 
are inconsistent with her own policy and laws. Conse- 
quently, if it were still in force, Great Britain would have 
the right, by virtue of it, to judge whether the evidence of 
criminality would justify apprehension and commitment for 
trial, if the alleged guilty act had been committed within 
her jurisdiction. By its expiration, the two countries are 
remitted to the law of nations for the adjustment of the 
question of surrender, and we can certainly ask no more 
than that we should be bound by that construction of the 
law of nations, which we have established by our own 
diplomacy. 

Grotius is the most eminent writer in support of the duty 
of nations to deliver upcriminals. His words are: Civitas 
apud quam degit, qui culpe est compertus, alterum facere de- 
beat, &c., and he goes on to say, that the culpe comper- 
tus should either be delivered up, or punished where he 
may be found. Ina note upon these words, he says: De- 
ditionem enim pracedere debet, cause cognitio.' It thus ap- 
pears, that the qualification is as much a part of the law of 
nations, as the rule itself. Both rest on the same high au- 
thority. 


' Grotius, de jure belli et pacis. Lib. 2, ch. 21, s. 4. 
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Some question may possibly be raised as to the extent to 
which the nation, having temporary jurisdiction over the per- 
son of the fugitive, shall carry its inquiry into his criminality. 
On this point also we have high American authority. 

In the year 1792, a projet for a convention between the 
United States and Spain for the surrender of fugitives, ac- 
cused of murder, was drawn up by Mr. Jefferson, the secre- 
tary of state, and approved by the president. 

In this projet it was provided that upon demand by the 
Spanish government, the judge of the district court of the 
place where the fugitive should be found should hold a 
special court of inquiry, and summon a grand jury to inquire 
into the truth of the charge, and upon their finding a true bill, 
the fugitive was to be delivered up.’ ‘This projet does not 
appear to have been ever carried into effect; but it shows 
clearly, that in the opinion of Washington and Jefferson, 
fugitives should not be delivered up, unless upon such evi- 
dence as would support an indictment under our own laws. 

Now we do not believe, that a grand jury could be found 
in the British empire, who would find a bill for murder 
against a party of slaves, for rising upon and killing their 
guard, in order to eflect their own liberation. 

We have already shown, that England, supported by the 
law of nature, and not opposed by the law of nations, denies 
the right of any men to hold others in bondage. Does it 
not follow, as a matter of course, that she is justified in hold- 
ing those innocent or excusable, who have committed homi- 
cide in vindicating their right to liberty? John Marshall, 
when in congress, maintained, in a most able speech, in the 
case of Nash, before referred to, that an impressed American 
seaman, who should commit homicide for the purpose of 
liberating himself from the vessel in which he was confined, 
ought not to be given up as a murderer. It should be re- 


3 Jefferson’s Writings, 163. 
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marked, in explanation of this argument, that Nash had 
claimed to be an American, and that government took it 
upon itself, to inquire into the truth of the assertion, and 
found it to be wholly without foundation.’ Here, then, is 
high American authority on two points: Ist. For the right 
of a person, unlawfully imprisoned, to commit homicide in 
order to liberate himself; and 2. for the right of this gov- 
ernment to inquire into the fact, whether a party, accused 
of murder in obtaining his freedom, was lawfully imprisoned 
or not, and of deciding the question upon the principles of 
our own local law. 

May not and will not Great Britain apply the same rule 
to the case of the slave? 

In Forbes v. Cochrane, Best J. says, ‘‘ our tribunals have 
declared, that if a slave, in vindicating his newly acquired 
right of freedom, within our jurisdiction, resorts to forcible 
resistance and is killed, the aggressor is clearly guilty of 
murder.” If killing the slave, under such circumstances, is 
murder, does it not necessarily follow, that if, in resisting 
such violence, he kills the aggressor, it is justifiable homi- 
cide; and if Great Britain denies the servile rights uni- 
versally, will it make any difference whether the act is com- 
mitted within her jurisdiction or beyond it? If the law of 
England and the natural law justify the escape of the slave, 
will they not also justify the necessary and only means by 
which that end can be attained? ‘The English decisions, 
either executive or judicial, have not yet been carried to this 
point, because no case has yet arisen in which it was neces- 
sary to apply the principle; but, judging from what has been 
done, there can be no reasonable doubt what will be the 
course of her majesty’s government or of the court of 
queen’s bench, when the question is presented. 


1 American State Papers, 1797 to 1801, p. 431; United States v, Nash, 
Bee’s Rep. 290. 
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The principle has already been settled in our own courts. 
In the case of the Amistad,’ it was held, Story J. deliver- 
ing the opinion of the court, that if negroes, whom Spain 
has no right to make slaves, are held in slavery on board of 
a Spanish vessel, they are justified in rising, and effecting 
their liberation, even by violence and homicide, and it was 
held also that the allegation of Spain, that the negroes were 
slaves or pirates or robbers, is not conclusive, but that the 
truth of the fact may be inquired into. 

Now, Great Britain, resting upon the natural law, denies 
the right of any nation to uphold slavery. She must neces- 
sarily be permitted to interpret the laws of nature and of 
nations, according to her own conscience. ‘The United 
States charge these men with either piracy or murder, If 
the crime charged is piracy, it is an offence not only against 
the laws of the United States, but against the law of nations, 
and Great Britain may, and under the circumstances of this 
case, probably will, assume the right of trying them in her 
own courts.” If murder only is charged, she may insist 
upon our construction of the law of nations and refuse to 
deliver the offenders; or, waiving this, she may insist upon 
the qualification of the duty of surrender, as laid down by 
Grotius, and then, upon looking into the undisputed facts of 
the case, she will declare that these men have not commit- 
ted the crime charged, and that, therefore, she will not de- 
liver them to us. 

She will point to the case of the Amistad negroes, and to 
Marshall’s argument in the case of Nash, and say that she 
agrees to and adopts the American principle, that persons 
suffering illegal imprisonment have a right to effect their 
liberation, even at the price of blood. She will also contend 
for the other American doctrine, that each nation, within 
whose jurisdiction the supposed murderers happen to be, has 

! 15 Peters, 593-4. 
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a right to judge for herself, whether such persons were, or 
were not, illegally imprisoned, and then, fettered by no treaty, 
she will apply her own rule, derived from the law of nature, 
and say that all persons held in involuntary bondage, except 
for crime, are suffering illegal imprisonment, and have the 
right by allmeans to escape. She will appeal to her legal 
decisions, to her legislative enactments, and to her public 
and continued policy, in proof that she constantly refuses to 
recognise the right of any nation to support slavery, though 
at the same time she admits that she does not consider its 
local existence a just cause for war. 

We can see nothing in the case of the Creole, which has 
been the more immediate cause of the foregoing remarks, to 
prevent its falling within, and being settled according to the 
principles we have advocated. We know nothing of this case 
except what may be learned from the protest of the officers 
of the vessel. This is altogether an ex parte statement, and 
of course is the strongest case, that can be made against the 
British authorities at Nassau, and in favor of those con- 
cerned in interest in the rescued slaves. But as we have 
no means of impugning or contradicting this statement, 
we must for the present be content to receive it as true. 
We do this the more willingly, because we are satisfied 
that the protesters, upon their own showing, make out 
no case that entitles them to compensation from Great 
Britain, or that would justify the United States in entering 
upon hostilities with that power. 

It is foreign to the purpose of this article, to make any 
comments upon the manner in which the slaves of the 
Creole carried out their purpose of self-emancipation, or 
upon the strange development of the plot concerted by Ameri- 
can citizens, under the direction of the American consul, in 
a time of profound national peace, to take the Creole and 
her negroes by force, from the jurisdiction of the British 
laws, under the protection and control of which they were 
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lying. Shortly after the revolt, the vessel reached a British 
port, and here the difference between Britain and the 
United States commences. 

When arrived in port, the officers of the Creole demanded 
of the authorities the assistance of a guard, until the case 
could be investigated, and ulterior measures determined 
upon. After examination, the acting magistrate, who ap- 
pears to have been the attorney general of the place, an- 
nounced to those of the negroes, amounting to about one 
hundred and sixteen, who had been passive during the 
mutiny, that they were free, and at liberty to go on shore, 
and wherever they pleased. It is farther said, that they 
were commanded to gq on shore, and that they obeyed ; no 
doubt very willingly. It is also said, in the protest, that 
many of the slaves wished to go back to New Orleans in 
the Creole, but that they were deterred by threats of sink- 
ing the vessel. It is not said that these threats were official. 
It is not probable that they were. We suppose them to 
have been the vague murmurs of an excited and sympa- 
thizing colored population, rejoicing at the liberation of their 
brethren, and fearful of losing them by some artifice or de- 
coy of their former masters. It is not probable that they 
had the means of enforcing any such threats, which amount- 
ed, therefore, only to such a moral influence and advice on 
the minds of the liberated negroes, as friend may exercise 
over friend, and freeman over freeman. ‘The official per- 
son had declared to the negroes that they might go where 
they pleased, and he would not probably have said at the 
same time, that if they attempted to leave the harbor volun- 
tarily, he would sink their vessel rather than permit it. 

The gist then of the offence charged against the British 
authorities, is this. After the Creole came within their 
jurisdiction, they interfered to rescue the negroes from the 
hands of those who had them in custody. It has been the ob- 
ject of the preceding part of this article to show, that, at the 
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moment, that the negroes came within the jurisdiction of the 
British laws, they were no longer slaves, but that they were, to 
all intents and purposes, freemen. The statute' had declared 
that from and after August Ist, 1834, slavery should be 
abolished throughout the British dominions. Even the ap- 
prenticeship system had vanished. Slavery in no form was 
known in the Bahamas. It became, then, not merely the 
right and privilege, but the bounden legal duty of the au- 
thorities at Nassau, as soon as they knew that there were 
any persons within their jurisdiction who presumed to keep 
other persons, under duress of imprisonment without war- 
rant from them, to inquire into the matter, and set the 
prisoners at liberty. 

These negroes, the nineteen mutineers, avowedly, and no 
doubt the others, with a secret hope, prompted by nature, 
entered the harbor of Nassau with the expectation of being 
received under the protection of the British laws. That 
those laws had destroyed slavery within the British domin- 
ions, they well knew. ‘To show the duty of the British 
government on this occasion, we extract the following pas- 
sage from Vattel. 

“The sovereign ought not to grant an entrance into his 
state for the purpose of drawing foreigners into a snare; as 
soon as he admits them he engages to protect them as his 
own subjects, and to afford them perfect security as far as 
dependson him. Accordingly we see that every sovereign, 
who has given an asylum to a foreigner, considers himself 
no less offended by an injury done to the latter, than he 
would be, by an act of violence committed on his own sub- 
ject.””? We see not how, in accordance with this very obvious 
rule of the law of nature and of nations, and in obedience to 
statutes of the British parliament, the authorities at Nassau 
could choose any other course than that which they adopted. 


13 and 4 Wm. 4, ch. 73, s. 12. ? Vattel, B. 2, ch. 8, s. 104. 
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But we have heard it urged that the authorities interfered 
before the negroes on board of the Creole desired it. Very 
probably they did. They ought to have done so. Suppose 
it should be rumored, in the ports of New York or Charles- 
ton, that a vessel was in the harbor, having close under 
hatches, and in chains, and cut off from all communion 
and intercourse with the world, a company of free men. 
Should we wait until those prisoners should break their 
bonds and overpower their guards before we interfered? No. 
It would be the duty of every magistrate immediately to 
inquire into the facts, as much as it is his duty to preserve 
the public peace. It would be the duty of the grand jury 
at once to present those who dared to make and keep 
prisoners, within our jurisdiction, without authority derived 
under our laws. 

By the various statutes in England and in this country, 
persons illegally imprisoned are entitled to be relieved and 
set at liberty, by process of habeas corpus. Now it would 
be a mockery of justice to say, that a person should not 
have the advantage of this writ, until he applied for it him- 
self; for the very necessity for its being granted may be, 
that he has not the power to make his own will known, 
and it is accordingly provided by these statutes, that the 
writ shall be issued, not only on application of the party 
aggrieved, but on that of any person applying for it on his 
behalf. Any person at Nassau might have applied for such 
a writ on behalf of these negroes, without their knowledge, 
and the legal tribunals would have been obliged to grant it. 
We are bound to suppose that the authorities of the island 
acted regularly, under the sanction of their own legal forms ; 
and that being presumed, we are very sure that they have 
also acted in strict conformity with the great substantial 
principles of the British laws, as those laws affect the sub- 
ject of human liberty. 

The whole matter amounts to this. The negroes on board 
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of the Creole were entitled to their freedom, by those laws 
under the jurisdiction of which they then lived. They were 
under duress. It was the duty of the authorities knowing 
this fact, to put them in a situation where they could act as 
free agents. ‘This they accomplished in an effectual man- 
ner, by putting them on shore. ‘There is no assertion, and 
we do not believe, that any official force was used, to pre- 
vent their return to the vessel if they chose. In a case 
already alluded to, the master of slaves, who had escaped to 
a British vessel of war, was allowed to come on board, and 
use all the arts of entreaty, all means short of violence, to 
induce them to return.’ Lord Palmerston, in his corres- 
pondence with Mr. Stevenson with regard to the Comet, 
Encomium, and Enterprise, explicitly declares that no con- 
trol would be exercised over refugee or shipwrecked slaves, 
to prevent their voluntary return to their masters. 

But even if the authorities of the Bahamas have de- 
tained the negroes of the Creole against their will, we do 
not think, however harsh such a measure may be, that the 
United States can complain. ‘The Creole being within the 
protection of the English law, the local right of property of 
the American master over his slaves had ceased. If any 
restraint was put upon them, it was a matter solely between 
them and the British government. It was a grievous wrong. 
It was inconsistent with the British principle that they had 
become free men. But admitting that they were enfran- 
chised, it was no wrong to their former owners, who had 
lost their possession and their property together. 

The moment the negroes came within the British jurisdic- 
tion, all American interest in their subsequent fate ceased. 
If any wrong has been done to the American owner, it com- 
menced at an earlier period, it consists in the avowal of the 
principle lying at the bottom of the whole difficulty, that 


' Forbes v. Cochrane 
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the slave, by coming within the British jurisdiction, is by 
that fact emancipated. But we have endeavored to show, 
that Britain was justified in the maintenance of that princi- 
ple ; and the restraint, if any, put upon the negroes to prevent 
their leaving the island, to go whither they would, is there- 
fore an injury to them, and not to their owners. Such forced 
kindness is, it is true, a legal injury to the subject of it, and 
it is a departure from the principles which the British gov- 
ernment has avowed. We have already said, that the pro- 
test does not allege any official coercion towards the negroes, 
except those engaged in the revolt, farther than ordering 
them to go on shore, where they might exercise their free 
agency; and, from the ambiguity on this point of a paper 
which is otherwise very direct and explicit in its charges, 
we are strongly inclined to believe that this coercion was 
nothing more than the manifestation of passionate and tu- 
multuous feeling on the part of the colored population of the 
island, and that after the negroes of the Creole had found 
themselves in a situation of absolute security, and enjoying 
the sweets and the certainty of liberty, they were easily 
persuaded to remain. And we have no doubt, that, in this 
and in all future cases, the British government will reiter- 
ate its declaration, that fugitive slaves may be reclaimed 
by persuasion and compact, in whatever part of its do- 
minions they may be found. It will not force any man to 
accept the boon of liberty, though at the same time it is 
offered freely to all. 

The statements of the protest with regard to the baggage 
of the negroes, and a quantity of blankets alleged to have 
been forcibly taken from the Creole, present a transaction, in 
which, if unexplained, the conduct of the authorities is in- 
defensible. Some question might, perhaps, be raised about 
permitting the negroes to retain the clothes which they 
actually wore, but certainly they had no more property in 
the baggage and other property said to have been taken, 
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than they had in the vessel and cargo. But if the great 
principle involved in the protection of the persons of the 
slaves is amicably adjusted, we have no apprehensions that 
any difficulty will arise out of so insignificant a matter as 
this. ‘The loss cannot amount to more than a few hundred 
dollars, and the right of property in these articles being 
clearly in favor of their original owners, England can, with- 
out any dishonorable concession, make suitable reparation. 
The subject is so trifling that we have hesitated to allude to 
it at all. With an issue of such grave, nay, of such tragic 
interest, depending between the two countries, they will 
hardly be guilty of the bathos, of making this trivial and 
incidental circumstance, a matter of serious discussion. 
5. C. 


ART. V.—THE RIGHT OF VISITATION AND SEARCH IN 
TIME OF PEACE. 


Certain vessels, belonging to citizens of the United States, 
having been subjected to visitation and search by British 
cruisers, very grave discussions have followed between the 
American minister resident at London, and the British gov- 
ernment, respecting the claim made by that government to 
visit and search vessels sailing under the American flag, for 
the purpose of determining their national character. It 
seems to have been supposed that Great Britain had adopted 
a new principle of maritime law on this subject, for the 
guidance of her cruisers, and to be administered by her 
prize tribunals. We do not, however, entertain that opinion. 
There has been no attempt, except by convention, to change 
the established principles of international law in relation to 
the right of search, and we are confident that the British 
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courts of admiralty will administer the law in all cases of 
capture and detention, and where claims for consequent 
damages are interposed, with that comprehensive and im- 
partial view of national rights for which they have so long 
been distinguished. 

The maxim, which is equally applicable to torts and 
crimes on the sea, as to common law offences on the land, 
is, that innocence shall be presumed, until the contrary pre- 
sumption is established. ‘The pirate and the slave trader 
have the benefit of this rule, and by whatever circumstances 
of suspicion they may be affected, which excuse a seizure, 
the captor incurs the responsibility of damages, and can 
only justify himself by the event. If it can be proved that 
a crime has been committed, or a law violated, then the 
seizure is justified, and every invasion of personal rights, or 
of the right to property, will be sanctioned, which is neces- 
sary to bring the offender to punishment. 

The right of search, as a general rule, depends upon the 
right to capture.’ If that can be justified, then the offender 
can make no claim for damages, as his right to personal im- 
munity depended upon his innocence, and the security of 
his property consisted in its exemption from the conseqences 
of crime. The law has sedulously guarded individuals 
against the invasions of power, and from the unauthorized 
interference of the government to which they are subject. 
A ship at sea is for some purposes regarded as a colony of 
the state, and the protection of the law is extended with 
the same watchful care to the individuals which compose 
it, as if they were dwelling within the body of a county, 
under the immediate jurisdiction of the government to 
which they belong. Whilst the law is thus vigilant in its 


1 « Tt has been truly denominated a right growing out of, and ancillary to 
the greater right of capture. When this greater right may be legally exercised 
without search, the right of search can never arise or come into question.” 
The Nereide, 9 Cr. Rep. 427, Opinion of chief justice Marshall. 
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protection of the citizen from invasion on the part of those 
who administer it, a still greater degree of sensitiveness 
exists in regard to unauthorized interference by the agents 
of a foreign government. The cruisers of a foreign state, 
in time of peace, may seize the private vessels of the United 
States, under suspicion of having been engaged in practices 
which would justify a capture, but the burden of proof de- 
volves on the captor, and if in the event it cannot be shown 
that a crime has been committed, of which foreign tribunals 
have jurisdiction, or that there exists the excuse of probable 
cause, he is liable to damages, as the penalty of his mistake. 
What then is the character, and what are the limits, of the 
belligerent right of visitation and search which is universally 
acknowledged to exist, and which is an established rule of 
international law? Are the maxims of good sense, and the 
rules which constitute the security of individuals aban- 
doned, and the principles of evidence reversed, because two 
or more nations happen to be at war? It is a rule, univer- 
sally acted upon in time of war, that a neutral vessel must 
exhibit evidence of her true national character, of her desti- 
nation, and of the nature of her cargo, and if no evidence 
is offered to show the true character of her trade she is still 
liable to seizure, and it is the duty of the belligerent cruiser 
to bring her in for adjudication. No such rule exists in 
time of peace. Ifa vessel is suspected of being a pirate, or 
of having violated some municipal regulation, she is not 
bound to exhibit evidence of her character or conduct, and 
if seized and brought in for adjudication, the captor must 
support the claim upon which the seizure is founded by 
satisfactory proofs. A neutral is not permitted to resist or 
avoid the visitation and search of a belligerent cruiser, and 
resistance and flight, or concealment and spoliation of pa- 
pers, are in themselves causes of confiscation. In time of 
peace, a vessel may avoid visitation from the cruisers of a 
foreign state; concealment and spoliation are no cause of 
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forfeiture, and no explanation can be required of circum- 
stances of suspicion, not sufficient in themselves to consti- 
tute a ground of forfeiture. 'The captor takes the hazard of 
mistake, sustains the burden of proof, and if he fails to 
offer at least probable cause for the seizure, must be sub- 
jected to damages. The claim of damages will be greatly 
affected, perhaps destroyed by circumstances of suspicion, 
by flight, by concealment and spoliation of papers, as fur- 
nishing in themselves probable cause for seizure, but they 
cannot constitute a ground of forfeiture, except upon the 
strict belligerent claim. 

Pirates are at war with all nations, and with every indi- 
vidua!, and the rights of war are in full force against them ; 
but Ahere is no belligerent right to visit and search a vessel 
suspected to be a pirate, that does not wholly depend upon 
the event for justification, or probable cause as an excuse. 
The reason is apparent. Piracy is a crime which must be 
proved, and cannot be presumed, and individuals are not 
involved in any of the penal consequences of piracy, unless 
the piratical character can be fixed upon them. 

But when certain nations are at war, whilst others are at 
peace, there is a peculiar complication of rights. Each bel- 
ligerent nation has a deep interest in preventing its enemy 
from strengthening itself by means of the resources of a 
neutral. So far as it regards that enemy, it has a right to 
cut off and prevent all neutral intercourse. The neutral 
nation, however, has a right to continue its commercial in- 
tercourse with each of the belligerents, and this right is an 
absolute one, and not dependent upon the existence of 
peace. ‘The two rights, however, are in conflict. The bel- 
ligerent nation has sometimes sustained her claim to inter- 
cept all commercial intercourse on the part of neutrals with 
her enemy. ‘To sustain her right, a neutral nation has 
often made common cause with one of the belligerent par- 
ties, but more often there has been mutual compromise and 

VOL. XXVII. — NO. Lit, 8 
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concession ‘The basis of the compromise, which in modern 
times has been tacitly acted upon, or settled by treaties, has 
been on the part of the belligerent, the indulgence of all 
commercial intercourse between her enemy and the neutral 
nation, except the trade in articles which are contraband of 
war. As the object of this compromise is to exempt the 
neutral from liabilities, which are the consequences of the 
belligerent right wholly to suspend intercourse, the neutral 
vessel is required to furnish evidence of the true character 
of its trade. If this evidence is not satisfactory, the bel- 
ligerent cruiser is justified in capturing the vessel and bring- 
ing her in to be passed upon by a court of admiralty. It is 
one of the conditions, and of the very essence of this com- 
promise between the neutral and belligerent right, that the 
onus probandi shall devolve upon the neutral trader. Bel- 
ligerent cruisers cannot, from the nature of the case, deter- 
mine the character of the trade in which the neutral ship is 
engaged, except byexamination. The indulgence extended 
by a belligerent power to a part of the trade with her enemy 
is but an exception to the general rule, which is the founda- 
tion of the right to intercept it. It is perfectly consistent 
with principle, that the neutral should furnish evidences 
that her trade is within the exception. 

As it is the duty of the commander of a neutral vessel to 
show the real nature of his trade, so it is the right of the 
belligerent cruiser to examine the evidence produced, and 
this right of examination is the right of search. It would 
be an idle mockery and an invitation to fraud, if this in- 
quiry terminated with an examination of the ship’s papers. 
The belligerent has a right to that evidence which is fur- 
nished by an inspection of the cargo itself. In all this there 
is no departure from principle, or invasion of right. It is 
just that the neutral should establish a right, modified by 
convention, and resting upon compromise, and show that 
the restriction is not exceeded. 
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Grotius' gives an account of the struggle between neutral 
and belligerent nations of Europe, principally in the latter 
part of the sixteenth century, to sustain their respective 
rights. The right of intercepting all neutral trade was 
sometimes claimed and acquiesced in. But when neutrals 
had sufficient power to support their pretensions, they 
claimed that their trade should be entirely free, of whatever 
character. After the peace of Vervins, concluded between 
France and Spain, queen Elizabeth claimed the right of 
searching French ships, to ascertain whether contraband 
articles were on board for the use of Spain, with which 
power she was at war, but France refused to yield the 
right of search, even for that purpose. The respective 
claims of belligerents and neutrals have since that period 
been in a great degree settled. The existing law of nations 
on this subject appears to be, however, altogether conven- 
tional, or customary.* The right of visitation and search, 
so far as it relates to merchant vessels and their cargo, has 
generally been acquiesced in, and is stated by publicists as 
a substantive right, without reference to the principle of 
compromise upon which it rests; and it has sometimes been 
supposed, that the claim depended upon an arbitrary exer- 
cise of the law of force, or that at most it was only justifia- 
ble on the ground of necessity. But this we conceive to be 
a misapprehension of the principle upon which the claim is 
founded. There are indeed many cases in which it is ne- 
cessary to the success of the war to restrain neutral com- 
merce with an enemy, and as one nation has a right, so far 
as it regards her enemy, to intercept the commerce of an- 
other nation with that enemy, the right may be exercised, 
at the peril, however, of being involved in war with the 


1 Lib. 3. ch. 1. 


? “ Nihil comperire potuimus, ea de re, jure voluntario gentium esse con- 
stitutum.”’ Grotius. 
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neutral nation also. By a compromise of conflicting rights, 
a part only of the neutral trade is interdicted, namely, that 
which would furnish immediate aid to the hostile operations 
of the enemy, or relieve him from the pressure of hostilities. 
That commercial intercourse, which aids an enemy only by 
remotely increasing his internal resources, is permitted to 
continue. The law of necessity required that the trade in 
contraband should be prohibited, but there is no imperative 
necessity, which, in discriminating between lawful and 
unlawful intercourse, required that the rules of evidence 
should be reversed, or that a cause of forfeiture should be 
presumed because a contrary presumption was not estab- 
lished. ‘The right of visitation for the purpose of investi- 
gating the character of neutral trade does not rest upon any 
such ground. It is the duty of the neutral trader to estab- 
lish his right merely because it is restricted and conven- 
tional, and not a general right. He is bound to furnish 
evidence to the belligerent cruiser of his real character, on 
the same principle that he would be required to produce a 
license, if his trade derived its sanction from belligerent 
authority, or as he would be required to show that he had 
conformed to the conditions of a permit to enter a blockaded 
port. 

The considerations suggested above are applicable to the 
case where a neutral vessel has an acknowledged destina- 
tion fora belligerent port. Butsuppose two nations, France 
and England, are at war, and that the vessel of a neutral 
nation, the United States, for example, sails with a destina- 
tion for a port in Spain, another neutral country, and is 
met on the high seas by a British cruiser, on what ground 
is the latter justified in visiting the neutral vessel, for the 
purpose of ascertaining her national character and destina- 
tion? ‘There is in this case no presumption that the vessel 
is enemy’s property, as when sailing from or entering an 
enemy’s port, in which case it might be necessary to rebut 
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that presumption. The right of visitation and detention 
would appear in such cases to rest strictly upon necessity. 
A belligerent nation has no right to require evidence of the 
nature of any commercial intercourse, except with her ene- 
my, but she has a right to assail her enemy under whatever 
disguises on the high seas, and if her enemy’s vessels could 
find security under a neutral flag they would be effectually 
protected. The exigencies of war, therefore, render it ne- 
cessary for the belligerent nation to exact from the neutral 
vessel evidences of her real destination and character. 

The controversies, which have arisen on the subject of 
the right of search, have related principally to the ac- 
knowledged trade with the enemy, and not to such investi- 
gations as have been made relative to the national character 
of the vessel herself, for the purpose of ascertaining whether 
she is enemy’s property. 'The necessity on the part of the 
belligerent, to put aside the neutral veil and ascertain the 
hostile character, if indeed it exists, is so manifest, that it 
has been universally acknowledged, and whilst angry con- 
troversies have arisen in regard to the right to intercept 
any part of the neutral trade with the belligerent, it has 
been acknowledged as a settled rule in the laws of nations, 
that neutral vessels shall carry evidences of their national 
character, and submit to visitation and an examination of 
their papers. From a view of the cases in the prize juris- 
diction, however, it appears that very different rules apply 
to captures where vessels have been brought in for adjudi- 
cation, on suspicion of being enemy’s property, and cases of 
capture where the neutral has not furnished satisfactory 
evidence of the character of his trade. In cases of the 
former class, the burden of proof rests upon the captor, and 
he may be responsible in damages if he fails to establish 
the cause of forfeiture." In cases of the latter class the 


* Miller v. The Resolution, 2 Dallas’s Rep. 19. 
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burden of proof devolves upon the neutral trader, and if the 
evidence is insufficient which is offered on his behalf the 
seizure is justified." 

It is true that courts of admiralty determine each case 
according to the weight of evidence, and a ship or cargo 
may be condemned as the property of the enemy, upon the 
evidence growing out of the ship’s papers, and upon circum- 
stances connected with the conduct of her master or own- 
ers; still, the fact that the ship or cargo is enemy’s property 
is not to be presumed, and must be shown by the captor; 
but when articles of commerce are found on board a neutral 
ship, which, from their character, may be destined for the 
general uses of the enemy, or for the purposes of war, it is 
the duty of the neutral to show that they are not contra- 
band, and that the trade is not otherwise unlawful. 

The rule of 1756 requires that colonial trade, which is 
prohibited to foreign nations in time of peace, shall be in- 
terdicted to a neutral in time of war, on the ground that an 
enemy shall not be permitted to relieve himself from the 
pressure of hostilities, by yielding to neutrals a trade which 
he monopolized in peace. The direct trade only of the 
neutral between the colony and the mother country has 
been usually prohibited. It has been permitted to neutrals, 
after having imported the produce of an enemy’s colony 
into the neutral country, to carry it to the mother country 
as incorporated with the neutral commerce. On the pre- 
tence that the produce of the colony was brought from the 
neutral country, direct trade between the colony and the 
mother country has often been carried on under cover of the 
neutral flag. ‘There can be no doubt, if colonial produce 
under such circumstances is found on board a neutral ves- 
sel, that it must be distinctly shown to have been shipped 


1 The Iwee Jaffrowen, 4 Rob. R. 242; The Eerom, 2 Rob. R. 5; The 
Rosalie, 2 Rob. R, 281; The Maria, 1 Rob. R. 287. 
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in a neutral port. Unless satisfactory evidence is produced 
on this point, it is sufficient to justify a capture that the 
commodity is of colonial origin. If, during the war be- 
tween France and England, a vessel of the United States, 
when a neutral, had been captured by a British cruiser, 
with a cargo of coffee on board, the produce of Guadaloupe, 
and destined for a neutral port, the capture would have 
been justified, without any evidence in regard to the nature 
of the trade on the part of the captor, and proof that the 
cargo was shipped at a port of the United States would be 
required from the neutral trader. If any cause of forfeiture 
had affected the vessel, however, that must have been 
affirmatively shown by the captor. ‘There is still another 
class of cases of a very different character, where the right 
of visitation and search, and of capture, has been sustained 
upon the belligerent claim. The right has been asserted 
when a vessel is suspected of sailing under a foreign flag, 
for the purpose of evading a hostile or retaliatory regulation 
of the country to which she is supposed to belong. We 
conceive that the claim of the right of capture for causes of 
suspicion rests in this case upon the same necessity, which 
justifies its exercise when a vessel is suspected to be ene- 
my’s property. Ifa nation has prohibited its citizens from 
carrying on any commercial intercourse with another coun- 
try, as a measure of coercive or retaliatory hostility, the 
violation of such a law does, to a certain extent, defeat 
that measure of hostility, and the vessel which adopts the 
flag of a foreign state, to escape the effect of the law, has 
identified itself with the enemy and is liable to be dealt 
with as such. When, therefore, a foreign vessel furnishes 
ground of suspicion that her flag is fraudulently assumed, 
and that her papers are simulated, with the intent to vio- 
late the belligerent laws of the state to which it is supposed 
she belongs, she may lawfully be captured and brought in 
for adjudication. In such cases, it is to be observed that 
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the right is exercised on the suspicion of an intent to violate 
a law of the country by whose cruisers she is captured, and 
the entire burden of proof falls upon the captor, who will 
be required to show that the foreign flag was falsely as- 
sumed, and that the ship was, in fact, fitted out on the 
criminal expedition, though, if he fails, the capture will be 
excused by probable cause. 

Several cases have been decided in the supreme court of 
the United States, in which the belligerent right in question 
had been exercised against vessels suspected of violating 
municipal regulations, the enforcement of which was deem- 
ed essential to the maintenance of hostilities. ‘The circum- 
stances of these cases are worthy of observation, as showing 
the effect of probable cause, as an excuse for capture, in 
cases where the rights of foreign vessels were involved. In 
the case of Murray v. The Charming Betsey,’ a vessel was 
captured sailing under Danish colors, by an American ship 
of war, and brought to the United States. The vessel was 
suspected to have been fitted out in violation of a law 
of the United States, prohibiting intercourse between the 
United States and France. ‘The court decided that the 
vessel was the property of a Danish burgher, and therefore 
not forfeitable. ‘The court were of opinion, that the causes 
of suspicion, taken together, ought not to have been deemed 
sufficient to counterbalance the evidence of fairness by 
which they were opposed. Yet, as they were- impressed 
with the belief that the captor acted from a sense of duty, 
they were of opinion that he ought not to be subjected to 
vindictive or oppressive damages. ‘The actual prime cost 
of the cargo and vessel, with interest thereon, and cer- 
tain expenses, were regarded as the proper standard of 
damages. 

It is apparent, from this case, that probable cause would 


1 2 Cranch’s R. 64. 
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have been considered a sufficient excuse for capture, with 
its incidents, visitation and search. 

In the case of Maley v. Shattuck,’ a vessel, sailing also 
under Danish colors, was captured, supposed to be Ameri- 
can, and fitted out, in violation of the law of the United 
States, which prohibited intercourse with France. The 
court said, that the captor ‘‘ unquestionably had a right to 
stop and search the vessel, and to exercise his judgment on 
the propriety of detaining her, but in the exercise of that 
judgment he appeared to have come to a decision not war- 
ranted by the testimony presented to him.” ‘The circum- 
stances of suspicion arising in the case were not suflicient 
to authorize the seizure which was made. ‘The same rule 
of damages was adopted as in the case of the Charming 
Betsey. In the case of the Anna Maria,* a vessel belonging 
to citizens of the United States was boarded by an American 
privateer, and subjected to search and an irregular seizure, 
on suspicion of an intention to enter a port of Great Britain 
for hostile trade. It was the opinion of the court, that there 
was no criminal intention to enter the hostile port, and that 
the trade was fair. ‘They were of opinion that the right of 
search, for the purpose of ascertaining whether the vessel 
was engaged in unlawful trade, and therefore liable to cap- 
ture, could not be drawn in question ; that the situation of 
the vessel rendered a full and rigorous search proper; that 
although the vessel and cargo were American, the trade 
might be hostile, and the right to examine into this fact 
was complete. But they were of opinion that the proceed- 
ings of the privateer, after search, converted the whole 
transaction into a wanton marine trespass, for which no 
sufficient excuse had been given. In this case evidence 
was exacted, by an exercise of the right of search, from 
citizens of the United States, which should convict them of 
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a violation of law, and yet the court were of opinion that it 
was the exercise of a clear belligerent right, and it is evi- 
dent would have supported a capture as excused by proba- 
ble cause, if it had been properly made. 

We have attempted to show the plain distinction, which 
exists between the right of visitation and search, to deter- 
mine the character of neutral trade, and the right, when 
exercised upon the ground of necessity, to determine the 
national character, because we apprehend it is only the 
right of search as affecting the character of neutral trade, 
which is limited in its exercise to a state of actual war. 

The right of visitation and search is peculiarly odious, 
where the fate of the cargo absolutely depends upon the 
evidence disclosed by the search, when, from the existence 
of war, and the nature of the trade, a presumption is raised, 
which can only be rebutted by evidence to be derived from 
an examination of the cargo itself, and when the burden of 
proof is thrown upon those who can only justify themselves 
by proving their innocence. ‘This right, and its incidents, 
when thus exercised, are, from their nature, confined to a 
season of war, because they are inapplicable to other cir- 
cumstances. But the quasi belligerent right of capture, and 
of examination, as an incident, which, when not fully justi- 
fied by the event, depends for its excuse on probable cause, 
and is analogous in that respect to the right of arrest at 
common law, is exercisable whenever the naval force of a 
nation is employed in the enforcement of its criminal laws. 
The necessity, which justifies its exercise in actual war, is 
equally urgent in time of peace. ‘The conventional right 
of searching neutral vessels for contraband ceases of course 
with the war itself, for it is superseded by the right of free 
intercourse, to which it was a restriction. But there is no 
authority whatever for the doctrine, that the right to search 
a foreign vessel for proofs of a hostile character is distin- 
guishable, except in some of its conventional incidents, from 
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the right as exercised for the enforcement of the criminal 
law. ‘The right of search, to determine national character, 
unlike the right to search for contraband, which is denied 
by Grotius to rest upon any higher ground than convention, 
is founded upon the voluntary law of nations. It is, indeed, 
acknowledged by many treaties as a substantive right, an 
attempt to avoid which would be a cause of forfeiture. It 
has also certain incidents in time of war, derived from cus- 
tom; but the basis of the right is a much broader principle, 
and although the very cause for its employment may cease 
to exist with war itself, the same principle of natural right, 
which sanctioned its exercise in time of war, call it forth 
and sustain it, whenever necessity and justice demand its 
employment. 

There are several cases in which it has been determined 
in the supreme court of the United States, that the capture, 
in time of peace, of a vessel sailing under a foreign flag, 
was excused by probable cause. The case of the Marianna 
Flora,’ is remarkable. 

In that case, it appeared that the United States armed 
schooner, the Alligator, and the Marianna Flora, a Portu- 
guese vessel, were mutually descried by each other on the 
ocean, at the distance of about nine miles, the Alligator be- 
ing on a cruise against pirates and slave traders, under the 
instructions of the president of the United Sates, and the 
Portuguese vessel being bound on a voyage from Bahia to 
Lisbon, with a valuable cargo on board. ‘The Portuguese 
vessel, in consequence of her fears of the Alligator, practised 
certain deceptive mancuvres, and, eventually, as the Ameri- 
can ship approached, fired upon her, without effect, how- 
ever. Afterwards, the commander of the Alligator hoisted 
the United States flag. The Marianna Flora continued 
firing as the American ship approached, and at length 
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hoisted the Portuguese flag. The commander of the Alli- 
gator, influenced by these circumstances of suspicion, cap- 
tured the Marianna Flora, and sent her to an American port 
for adjudication. 

In this case, it is observable, that the act of aggression on 
the part of the Portuguese vessel, the deceptive mancuvres, 
and the various circumstances of suspicion, were caused by 
the attempt of the Alligator to carry into effect the object of 
its cruise, namely, the arrest of pirates and American slave 
traders. It was not a casual meeting, where both parties 
were in a state of alarm, and unprepared for the emergency. 
The Alligator was on the look out for ships of precisely the 
supposed character of the Marianna Flora, slavers or pirates 
which would assume a foreign flag. 

The court were of opinion, that, on account of the aggres- 
sion, the capture, in this case, was entirely justifiable, and 
although they were of opinion that the right of visitation 
and search depended for its justification upon the event, 
they must have proceeded upon the ground, that circum- 
stances of suspicion, amounting to probable cause, consti- 
tuted a sufficient excuse. ‘The court did not justify the 
resistance on the part of the captured vessel, to the approach 
of the American ship, and considered that resistance as fur- 
nishing in itself probable cause for the capture. They say, 
“that it would be a harsh judgment to declare that an 
officer, charged with high and responsible duties on the part 
of his government, should exercise that discretion intrusted 
to him at the peril of damages, because a court of law 
might ultimately decide that he might well have exercised 
that discretion another way.’ His vindication, therefore, 
was not to depend upon the event, but upon the force of 
circumstances of suspicion. 

It is to be observed, in this case, that the inquiry was not 
merely whether the American commander had a justifiable 
purpose; but the rights of Portuguese subjects, sailing under 
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the flag of their country, were in question. ‘They were 
liable to capture if they had been guilty of a wrong. They 
were entitled to redress, if innocent, unless they were laboring 
under strong circumstances of suspicion. In this inquiry it 
is perfectly immaterial what was the nature of the offence 
for which the capture is made, whether it was piracy by the 
law of nations, or by the American statute, or whether it 
was simply a marine tort. The aggression of the Marianna 
Flora was supposed by the captor to constitute a piratical 
offence under a statute of the United States, but in the 
decision of the court it was regarded as a marine tort. 

Although the court justified the American ship in ap- 
proaching and subduing the Marianna Flora, after resist- 
ance, they expressed the opinion that her commander would 
have done properly in discharging her after examination, 
as, ‘‘upon examination of the ship’s papers, the crew, and 
the cargo, it must clearly have appeared that the ship was 
a merchant ship, bound on a lawful voyage.” 

After seizure the captor has a right, then, in all cases, to 
bring in his prize for adjudication, but it is not necessary 
that he should do this for his own security. He may exer- 
cise the right of search after a detentionwhich was justified 
by reasonable grounds of suspicion. If, in this case, after 
ascertaining, by examination of the papers and the cargo, 
the true character of the ship, he had released her, he would 
clearly have been justified in any future proceedings which 
might have been instituted against him, by the same con- 
siderations which influenced the judgment of the court, 
namely, probable cause. Mr. Justice Story, in his elabo- 
rate opinion in this case, says, ‘It is admitted that the 
right of visitation and search does not, under such circum- 
stances, belong to the public ships of any nation. This 
right is strictly a belligerent right, allowed by the general 
consent of nations in time of war, and limited to those occa- 
sions. It is true, that it has been held in the courts of this 
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country, that American ships, offending against our laws, 
and foreign ships, in like manner offending within our juris- 
diction, may, afterwards, be pursued and seized upon the 
ocean, and rightfully brought into our ports for adjudica- 
tion. This, however, has never been supposed to draw 
after it any right of visitation and search. The party, in 
such cases, seizes at his peril. If he establishes the forfeit- 
ure he is justified. If he fails he must make full compen- 
sation in damages.” 

But though the right of search may not strictly be justified, 
except by a decree of forfeiture, yet the learned judge, in the 
whole scope of his argument, contemplates its exercise as ex- 
cused by probable cause. And such is the construction which 
he has himself given to this opinion in a subsequent case. 
If the circumstances of suspicion were sufficient to justify a 
capture, a fortiori, they would have excused a detention 
for the purpose of examination. The right of visitation 
and search is included in the right of capture. 

In the case of the Apollon,' a vessel had been seized as 
forfeited, for an alleged violation of the revenue laws of the 
United States. It was decided that the arrest was, under 
the circumstances, wholly without justification under our 
laws, and it was attempted on the part of the captor to vin- 
dicate the arrest on the ground of probable cause. Mr. 
Justice Story, who delivered the opinion of the court, said, 
‘Some obscurity arose, at the argument, from not dis- 
criminating between the effect of probable cause in cases of 
capture, jure belli, and the effect in cases of municipal 
seizure. In respect to the former, no principle is better 
settled in the law of prize, than the rule that probable 
cause will not merely excuse, but even, in some cases, 
justify a capture. If there be probable cause, the captors 
are entitled, as of right, to an exemption from damages; 
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and if the case be of strong and vehement suspicion, or 
requires further proof to entitle the claimant to restitution, 
the law of prize proceeds yet farther, and gives the captors 
their costs and expenses in proceeding to adjudication. But 
the case is far different in respect to municipal seizure. 
Probable cause has never been supposed to excuse any 
seizure, except where some statute creates and defines the 
exemption from damages. ‘The party, who seizes, seizes at 
his peril; if condemnation follows, he is justified; if an 
acquittal, then he must refund in damages for the marine 
tort.” 

In the subsequent case of the Palmyra,’ judge Story ex- 
plains more fully the distinction stated by him in regard to 
probable cause in cases of capture, jure belli. In that case, 
a vessel ostensibly sailing under a commission from the 
king of Spain, was captured and sent in for adjudication, 
on a suspicion of being a piratical cruiser. ‘The vessel was 
acquitted, and the question arose whether the capture was 
excused by probable cause. The court were of opinion 
that probable cause constituted a sufficient defence, and 
judge Story, who delivered the opinion of the court, said, 
“It is supposed that probable cause is not an excuse or 
justification of any seizure or capture, except in cases jure 
belli, and the case of the Apollon is relied on to establish 
this position. That case contains no doctrine leading justly 
to any such conclusion. It was a case of seizure under our 
revenue laws, and, in the opinion of the court, the point is 
examined how far probable cause constituted, in that case, 
a ground to exempt from damages. On that occasion the 
court said, that the argument had not distinguished between 
probable cause, as applied to cases of capture, jure belli, and 
as applied to cases of municipal seizure, and then proceeded 
to state the distinction. ‘There was no intimation, that in 
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cases of marine torts generally, or under the laws authoriz- 
ing the exercise, to a limited extent, of belligerent or quasi 
belligerent rights, probable cause might not be a sufficient 
excuse. In the case of the Marianna Flora,’ the very point 
was before the court, and it was in that case held that 
probable cause was a sufficient excuse for a capture under 
circumstances of hostile aggression at sea. Indeed, in cases 
of marine torts, arising under the general maritime ‘law, 
probable cause is often a complete excuse for the act, and 
always goes in mitigation of damages. In the admiralty 
the award of damages always rests in the sound discretion 
of the court, under all the circumstances. The case of 
Le Louis, in 2 Dods. R. 210, is a strong illustration of the 
doctrine.”’ * 

The case of the Le Louis, mentioned by the learned 
judge, was that of a French slave ship taken in time of 
peace by an armed English ship, after an engagement in 
which several men were killed on both sides. Lord Stowell 


1 11 Wheat. R. 1. 

2 We have stated the opinion of Mr. Justice Story thus particularly, with 
the modifications and explanations rendered necessary by the exigencies of 
the case of the Palmyra, because there are passages, both in the cases of the 
Apollon, and the Marianna Flora, which, but for the clear and full explana- 
tion in the case of the Palmyra, would seem to support the doctrine, that the 
exercise of the right of visitation and search, is not excused by any circum- 
stances in time of peace. 

In the case of the Apollon, the vessel was seized within Spanish waters, 
for an alleged violation of the revenue laws of the United States, and yet the 
learned judge very patiently considered the question, whether “ congress had 
voluntarily justified such a clear violation of the law of nations,’ and 
whether “the provision of the collection act of 1799, which authorized a 
visitation of vessels within four leagues of our coast,” excused visitation in 
Bella river, within the acknowledged territories of the king of Spain. The 
excuse of probable cause might as properly have been urged for an arrest in 
the state of New York, by the sheriff of London, as for the officer who made 
the seizure within the territories of Spain. It will be perceived, therefore, 
that the hazardous dictum of the learned judge, in the case of the Apollon, 
was quite unnecessary. 
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decided that the seizure was entirely unjustifiable, and that 
English cruisers had no authority to enforce the French 
laws, even if they prohibited the slave trade, and yet he 
refused damages, because the question was prime impres- 
sionis, and because there was probable cause for the cap- 
ture. Here it is to be observed, that the probable cause 
which was supposed to justify the capture, related merely 
to the question of right. ‘The seizure was excused, because 
the captor supposed that he was justified under the law of 
nations in considering the slave trade as piracy. ‘The de- 
fence of probable cause was pressed to its utmost limits in 
this case, for there was a clear maritime wrong, and the 
excuse was only probable cause, for a misapprehension of 
the law. 

It is quite remarkable that in the case of the Palmyra, 
the vessel, which was subjected to visitation and search, was 
sailing under Spanish colors, with a commission from the 
Spanish government, so that the right was asserted in this 
case against a national ship, and the capture was decided 
to be excusable, because there was probable cause for ar- 
resting her as a pirate. If an acknowledged national cha- 
racter had existed, and if the ship was known to be regu- 
larly commissioned, visitation and search would have been 
a gross indignity to Spain.’ But in the uncertainty what 
was her real character, examination was sanctioned by the 
court, as entirely authorized by the necessity of ascertaining 
whether the ship was indeed a pirate, which her conduct 
had afforded strong reason to suspect. ‘The Spanish flag, 
and even the commission issued under the authority of the 
king of Spain, were disregarded, because of the probable 
cause for capture, and although the court awarded remune- 
rative damages against the captor, or a simple restitution 


‘ See Wheaton’s Elements of International Law, p. 108. 
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of the vessel, they declined to visit him with vindictive 
damages. 

We think it is apparent from these decisions in the 
English and American courts of admiralty, that as a quasi 
belli general right, the right of visitation and search does 
exist in time of peace, and is, so far as regards the effect of 
probable cause as a motive for its exercise, of the same 
character with the right which is admitted to prevail in 
time of war. 

In a season of war there are presumptions which affect 
the trade of neutrals, which cannot exist in time of peace. 
Slight circumstances of suspicion may furnish probable cause 
for capturing property as belonging to the enemy, on ac- 
count of the presumptions which grow out of the state of 
war, whereas, in time of peace, the presumption may be in 
favor of the party suspected. If, however, in certain lati- 
tudes, under certain disguises, crimes are usually commit- 
ted, on suspicion of which a capture is made, slight cireum- 
stances may furnish that degree of probable cause, which 
constitutes a sufficient excuse for a mistaken seizure. 

In whatever aspect the subject is presented, it will be 
seen that probable cause is a defence, which, at the discre- 
tion of the court, constitutes an absolute excuse, or palliates 
the offence, according to the varying circumstances of indi- 
vidual cases; but asa ground of defence it appears to be of 
the same nature in time of peace, as in actual war, although 
as between nations the strict belligerent right has the addi- 
tional sanction of treaties. 

The belligerent right of visitation, for the purpose of dis- 
covering enemy’s property, is supposed to rest upon ne- 
cessity. But that necessity on which the right depends, 
is not imperative and absolute in its nature. It is not ne- 
cessary to the safety or security of a nation, that her cruisers 
should seize the private property of merchant traders on the 
high seas. Such a seizure is not even justifiable on the 
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land. The right, as exercised at sea, is a relic of a barba- 
rous age, and is tolerated on grounds of expediency. ‘The 
only consequence of captures from private individuals, in a 
national point of view, is, that the ultimate resources of the 
enemy, his indirect means of wealth, are thus dried up. 
But if devastation and havoc should, for that reason, be 
committed on the land, it would be universally condemned ; 
and destruction of private property on the ocean, for the 
mere purpose of crippling an enemy, without a correspondent 
advantage to the captor, would be considered equally un- 
justifiable. It is only in cases of contraband, or when the 
object of belligerent operations is to starve an enemy into 
submission, and an attempt is made by a neutral trader to 
supply his wants, and thus remove the pressure of hostilities, 
that a necessity exists which is imperative, to intercept the 
supplies, and seize the property of individuals. The necessity 
to seize the property of individuals, in ordinary circum- 
stances, on the ocean, is one which is measured by the value 
of that property. 

If the United States send out their cruisers to capture 
piratical vessels, and bring them in for adjudication, for the 
benefit of the captors, there exists the same necessity to 
capture for probable cause, as in time of war to seize the 
merchantmen of the enemy. It is a higher necessity, for 
the same act, which deprives the common enemy of his 
property, removes that enemy from the scene of his crimes. 
If Great Britain and France, instead of uniting in sup- 
pression of the slave trade, had been at war on this subject, 
and if Great Britain had made common cause with some of 
the African tribes, for the protection of their people from 
French slave traders, the strict belligerent right would have 
sprung into existence. Great Britain, then, in addition to 
her jurisdictional right to arrest her own subjects for a vio- 
lation of her laws, would have a belligerent right to arrest 
French vessels engaged in the slave trade, to be disposed of 
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according to the rules which affect property and persons 
captured on the belligerent claim. Then the right to search 
all vessels for the purpose of determining whether they 
were F’rench slavers, would be undoubted on the ground of 
necessity. Now, if we proceed to examine the nature of 
this necessity, which excuses the capture of an American 
vessel suspected to be a French slave trader, we find that 
it is a necessity to enforce measures for the suppression of 
the slave trade, which was the object of the war between 
the two countries, and the necessity of the seizure is mea- 
sured by the importance of that single act, as tending to 
the suppression of the traffic. If Great Britain and France 
concluded a treaty, the basis of which was the employment 
of a naval force against their own subjects, for the sup- 
pression of the traffic, is the necessity for continuing the 
right of search changed by the convention existing between 
the two nations? ‘The necessity to sustain the right as a 
measure of policy would seem to be as imperative and ab- 
solute in its nature, and precisely of the same character, as 
that which justified the strict belligerent right. As in the 
one case the immunity of slaves under the American flag 
would defeat the purpose of a war undertaken to suppress 
the trade, so in the other, it would defeat the object of a 
convention for its suppression. 

But what is this belligerent right, which it is acknowl- 
edged exists? ‘T'o constitute it, is it necessary that there 
should have been a formal declaration of war? Such was 
not the case when hostile measures were set on foot by the 
United States against France, at the close of the last cen- 
tury. The cases of Murray v. The Charming Betsey, and 
Maley v. Shattuck, cited above, show that the belligerent 
right exists for the enforcement of a non-intercourse law, 
to the same degree, as in support of more direct and declared 
hostilities. 

The buccaneers, at one time, constituted a considerable 
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community at Tortugas. There can be no doubt, that, 
without any regular declaration of war, a nation, against 
whose commerce their piratical excursions were directed, 
might have carried on hostile operations against that com- 
munity, and have enforced all the acknowledged belligerent 
rights against other nations, as a consequence of such hos- 
tilities. ‘There cannot, then, we conceive, be any question 
respecting the existence of the same belligerent right, when 
exerted against a supposed piratical cruiser; for the right to 
seek out and destroy the last ship of the pirates would be 
as perfect, as when war was directed against the existing 
community of freebooters. 

The right results from the exercise of measures of force, 
and depends merely upon the employment of a hostile 
force, without reference to the character of those against 
whom it is directed, whether nations, unorganized commu- 
nities, or individuals. 

Hostilities of a certain character are carried on by every 
nation, which fits out cruisers against criminals or trespassers 
on the sea, and whenever the arm of force, instead of legal 
process, is resorted to in restraint of maritime crimes, or 
maritime torts. "The force, which is made use of in these 
cases, is of the same character with that employed in gen- 
eral war. It is liable to be defeated in the same manner. 
The same evasions which are resorted to, to escape the 
effect of general hostilities, would render the employment 
of force ineffectual, if all the belligerent rights were not ex- 
ercisable to prevent such evasions, and they have been 
sanctioned by the courts to prevent the operations of the 
naval police from being entirely abolished. If the right of 
visitation exists, and resistance is offered by a suspected 
vessel, she may be fired upon and subdued, otherwise some 
show of resistance would constitute the security which an 
assumed flag, or simulated papers, had failed to afford. 
Resistance may not be a cause of forfeiture, but it would 
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render a forcible assertion of the right necessary, and may 
destroy the claim to damages which would result from a 
seizure made on mistaken grounds. 

It has been supposed that the right of visitation depended 
upon the nature of the crime, that it might be exercised for 
the suppression of the crime of piracy, as understood by 
the law of nations, but not when a lesser offence was con- 
stituted such by positive law. But this is a misapprehen- 
sion of the principle upon which the doctrine rests. When 
a crime, not amounting to piracy by the law of nations, is 
declared to be piracy by the positive law of any country, 
the people of that country alone are comprehended within 
the provisions of the law, and as the jurisdiction of the court 
is confined to the subjects of that nation, the right of visita- 
tion, as well as the right of capture, depends upon the ques- 
tion of jurisdiction. If the courts of the nation have juris~ 
diction of the crime suspected to have been committed, it is 
wholly immaterial what is the character of that crime. 

In the case of the Le Louis, the English court of Admi- 
ralty had no jurisdiction of the offence for which the cap- 
ture was made, and, as the captor could not justify himself 
by proving the crime alleged, so he could not have excused 
himself by strong circumstances of suspicion, that facts 
existed, not amounting to the crime of piracy by the law of 
nations, which alone could give jurisdiction to the court. 

If all the nations of the earth, except the United States, 
should by mutual treaties engage to regard the slave trade 
as a species of conventional piracy, without, however, 
changing the rules of law which affect the right of cap- 
ture and visitation and search, and should commission 
cruisers to seize vessels of the respective contracting pow- 
ers, concerned in the proscribed traffic, all belligerent rights 
would exist as against those who were guilty; and citizens 
of the United States who had furnished probable cause of 
suspicion, that, as subjects of the powers who were parties 
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to the league, they had been guilty of the conventional crime, 
would on the principles stated be liable to visitation and 
search. But if every nation should unite in a compact to 
regard any species of trade as piratical, and authorize the 
arrest on the high seas, of their subjects by foreign cruisers, 
the right of capture or of visitation and search would not 
be changed in its character, though the jurisdictional right 
would be extended. Individuals, who were guilty of no 
crime, might be enforced to appear before the mixed tribu- 
nal, if there were strong circumstances of suspicion affect- 
ing them, but they would be entitled on their trial to the 
full benefit of the presumption of innocence. Notwithstand- 
ing the national compact, the right of search would as 
against individuals be exercised in invitum, and the vessel 
subjected to it would strictly be bound to present no other 
evidence in regard to the nature of her trade, than those 
concerned in her might in their discretion think it advisa- 
ble to furnish, to escape the effect of probable cause, as a 
defence to a claim for damages. 

It is not by virtue of a compact, changing the rules of 
law and the principles of evidence, that the right would be 
justified, but as a jurisdictional right exercisable by every 
nation for the purpose of executing its criminal law, and 
punishing maritime injuries. 

The only effect of a compact authorizing the cruisers of 
each nation to capture the subjects of other nations, for a 
violation of the conventional law of piracy, would be to 
extend the right of jurisdiction and capture. It could not 
have the effect to change the liabilities of parties. 

The treaties, which several powers of Europe have 
entered into for the suppression of the slave trade, do not, as 
we understand them, change the rules of law so far as it 
regards indemnification for captures. The captor under 
those treaties is still liable in damages for an unauthorized 
seizure, and if not justified by a decree of forfeiture, can 
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only be excused by probable cause. The jurisdictional 
rights of nations are greatly extended, and this is perhaps 
the only change wrought by the treaties. 

For the purpose of carrying into effect these treaties, 
national ships have been commissioned to cruise on the 
coast of Africa, to arrest those who are engaged in the 
traffic. As the United States have declined to enter into 
this league, it has happened that slave traders of every na- 
tion have assumed the American flag, seeking thus to pro- 
tect themselves in violating the laws of the respective 
countries to which they belong. Under circumstances of 
suspicion, and sometimes probably without adequate cause, 
vessels of the United States have been detained, and sub- 
jected to a vexatious search by British cruisers, with the 
view to prevent this evasion of the law. 

In the correspondence which followed the demand of the 
American minister for redress, and an abandonment of the 
practice of visitation for the future, the nature and extent of 
the right claimed by the British government distinctly ap- 
pear. 

Lord Palmerston in his letter of the 5th of August, 1841, 
to Mr. Stevenson, admits that British cruisers have no right 
to search and detain vessels which are the property of citi- 
zens of the United States, even though such vessels may 
evidently be engaged in the slave trade. But in his letter 
of August 27, 1841, he claims the right of examining the 
papers of a vessel to determine whether she is legally pro- 
vided with documents entitling her to the protection of any 
country, and especially of the country whose flag she may 
have hoisted at the time. He admits that British cruisers 
are not entitled in time of peace to search merchant vessels 
sailing under the American flag, but claims that such a 
vessel is exempt from search, when provided with papers 
entitling her to bear that flag, and proving her to be United 
States property and navigated according to law; and he 
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insists that if the examination is not to be allowed, not only 
the treaties on the subject may be set at nought, but the laws 
of England may be violated by her own subjects. Mr. Ste- 
venson, in his letter to the earl of Aberdeen, of September 
10, 1841, in reply to the positions of lord Palmerston, con- 
siders the right of inquiring into the,national character of 
a vessel claimed by the latter, as undistinguishable from 
the general right of search. He considers the right to board 
and detain, and decide upon the national character of vessels 
navigating the ocean, in time of peace, more injurious than 
the right of search. He insists that the power of visitation 
cannot be exercised by the ships of one nation over those of 
another, in time of peace. He distinguishes between piracy 
by the international law, and those offences which are de- 
clared to be piracy by municipal law, and cites the opinion 
of lord Stowell, in the case of the Louis, to show that the 
right of visitation and search is simply a belligerent right, 
not exercisable on the common and unappropriated parts of 
the ocean, except upon the belligerent claim, and therefore 
he contends that it could not be exercised in restraint of the 
slave trade. He thinks it would lead to degrading conse- 
quences, to submit the question of nationality to the officers 
of British cruisers, that there could be no security that de- 
cisions would not be made without evidence, on suspicion, 
and he asks what competent tribunal there could be to try 
the question of nationality. 

Lord Aberdeen, in his letter of October 13, 1841, in reply, 
says, that the decision of lord Stowell was made upon the 
reversal of a sentence of a British tribunal condemning a 
French vessel actually captured; and he expresses the 
opinion, that perhaps his distinction between the different 
kinds of piracy would not be applicable to the slave trade, 
as now considered by the nation. He adinits that the ves- 
sels of the United States are to be respected, but says, that 
it must be ascertained what are in fact the vessels of the 
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United States; that the flag is prima facie evidence of the 
nationality of a vessel, and that if it was in its nature con- 
clusive and irrefragable, it ought to preclude all further in- 
quiry, but that it was liable to be falsely assumed. He 
renounces all pretension to visit and search American ves- 
sels in times of peace, and declares that as American they 
are never visited. He says that it has been the invariable 
practice of the British navy, and of the navies of all coun- 
tries, to ascertain the real nationality by visit, if there be 
good reason to apprehend their illegal character; that ves- 
sels are visited in certain latitudes, and for a particular 
object, not as American, but, 

Ist. As British vessels engaged in unlawful traffic, and 
carrying the flag of the United States for a criminal purpose ; 

2d. Or as belonging to states which have by treaty con- 
ceded to Great Britain the right of search, and which right 
is attempted to be defeated by fraudulently bearing the pro- 
tecting flag of the Union ; 

3d. As piratical outlaws, possessing no claim to any flag 
or nationality whatever. 

He admits, that no vessel bearing the American flag ought 
to be visited, except under the most grave suspicions and 
well-founded doubts of the genuineness of its character; 
and that if on visitation, an American vessel is shown to be 
engaged in the slave trade, and even to have slaves on 
board, no British officer could further interfere. 

Mr. Stevenson, in his letter of October 21, 1841, refers to 
his former position, and asks, why the right of search for 
seamen, and impressment itself, might not be defended on 
the same principles,’ if recognised by treaties between cer- 
tain nations. Mr. Stevenson does not claim, that British 
subjects should be protected by the American flag, but that 

' The right of impressment is denied by the United States. If it had any 


just foundation as a belligerent right, there is no principle which would re- 
strain its exercise to actual war, 
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the officers of British cruisers must satisfy themselves in 
some other way than by visitation and examination — that 
they are not entitled to the protection of the American flag, 
and denies that the right of visitation and search, as stated 
by lord Aberdeen, has been uniformly exercised under the 
circumstances claimed by the latter to justify it. 

In reviewing this correspondence, it has occurred to us, 
that the very point in controversy, namely, the right of ex- 
amination, is to a certain extent necessarily conceded, in 
admitting that a vessel must avow her national character 
by an exhibition of her flag, which, it is said, should con- 
stitute in itself a sufficient guaranty. On what ground does 
the right to require even this degree of evidence rest ? 

But may there not be a case where there would be uncer- 
tainty respecting the flag itself. If vessels should encoun- 
ter each other in the night, they might be borne wide apart 
in a single hour, and would it be admitted, that there was 
a right of visitation in such a case? Or is there a right of 
detention ? Or docircumstances of any kind render it neces- 
sary for a vessel to produce evidence respecting her charac- 
ter, which could not otherwise be required ? 

The ground on which a vessel can be required to exhibit 
her flag, is to repel circumstances of suspicion. For the 
same reasons an exhibition of papers may be necessary. 
The refusal to hoist her flag, or to exhibit evidences of na- 
tionality, may furnish increased cause for suspicion. Even 
if it is conceded that it is not the absolute duty of the com- 
mander of a merchant vessel, in time of peace, to exhibit 
evidences of her nationality, the neglect todo so would 
strongly fortify those reasons which might constitute proba- 
ble cause, and destroy the claim for damages if the seizure 
was mistaken. 

The doctrine, as discussed by these diplomatists, is involv- 
ed in much confusion, from which results a portion of the 
difficulty attending the subject. There is certainly no dis- 
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tinction between the right of examination, as stated by lord 
Paimerston, and the general right of search. When there 
are circumstances of suspicion affecting the national charac- 
ter of a vessel, she is liable to examination, just as a vessel, 
over which the jurisdictional right is undoubted, is liable to 
search, to ascertain whether she has violated the law. For 
probable cause she may be brought in for adjudication, to 
determine the jurisdictional question, or the question of 
fact. The right to examine a vessel asserting herself to be 
American, and so out of the jurisdiction of the British courts 
of admiralty or the mixed commission courts, for proofs that 
she is within the jurisdiction of those courts, and to capture 
and bring her in for adjudication, if the result of the exam- 
ination is unsatisfactory, is certainly not of a higher or 
clearer character, than the right to search a vessel within 
the acknowledged jurisdiction. The right of search, which 
is given by treaties, is a right incident to the grant of juris- 
diction. ‘There is a compact between certain powers, to 
invest the cruisers of each nation with authority to capture 
vessels, for a violation of the laws of each on the subject of 
the slave trade, and to bring them for adjudication toa 
mixed tribunal. 

The decision in the case of the Louis was founded upon 
the principle, that the jurisdictional right by treaty at the 
time of the capture did not exist. ‘This consideration made 
it material to inquire, Whether the offence was piracy by 
the law of nations. If the crime had been piracy, the juris- 
dictional right of capture would have existed; but in that 
case, if any offence had been committed, it was against the 
laws of France. If an English cruiser should arrest an 
American vessel for a violation of the laws of the United 
States, in prohibition of the slave trade, such a case would 
be analogous to that of the Louis. 

If Mr. Stevenson meant to concede that the right of search 
was exercisable in aid of the jurisdiction, when that was 
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established, he has yielded the very basis of his argument, 
for it is to be observed, that the right of capture, for proba- 
ble cause, when there are strong circumstances of suspicion 
that the piratical character exists, is nota strict belligerent 
right, and is precisely of the same nature with that which 
has been recognised by our courts, as justifying capture 
and visitation and search, for maritime torts and viola- 
tions of municipal law. 

Mr. Stevenson takes the ground that the flag is a national 
guaranty, so efficacious in its nature as to countervail all 
circumstances of suspicion, and yet he admits that it is not 
to be regarded as conclusive, and that it can only protect 
an American vessel ; but if the flag constituted in itself the 
nationality or rendered by its presence a vessel secure from 
aggression or inquiry, in the same manner as national ter- 
ritory is protected by the sovereignty of its government, the 
protection furnished by the flag would be absolute and irre- 
fragable, but Mr. Stevenson has mistaken the figure for the 
reality, and has confounded the evidence with the fact itself. 
There is, as he justly supposes, much sensitiveness felt by 
every nation in regard to the inviolability of the national 
sovereignty, whether exercised on the land, or on the sea, 
and when this is mentioned in the courts of admiralty or in 
the works of publicists, they often, by a figurative expres- 
sion, speak of the inviolability of the flag which is the badge 
of independence. By the use of Nhis term is intended, that 
the sovereignty constitutes the protection. The flag is the 
emblem and not the evidence of nationality. It is evidence 
only that the character is claimed. In the discussions where 
the effect of national character, and the rights of a ship 
bearing a national flag, have been considered, there has 
been no question of the right to assume the badge of nation- 
ality, and whenever the principle has been announced that 
a national flag rendered a vessel inviolable, that inviola- 
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bility has been supposed to result from the national charac- 
ter which authorized its use.’ 

If we consider the consequences of the claim made by the 
American minister, its untenable character will plainly ap- 
pear. Captures, where the evidence would seem to be 
almost conclusive in justification, would, by the effect of the 
flag, not only be converted into cases of extreme hardship, 
as it respects the officer making the seizure, but a construc- 
tive national insult would be the result of a capture, where 
there was every reason to believe that there was a clear 
jurisdictional right. Ifa British cruiser, in pursuit of slave 
ships, adopts the common artifice, which, if not followed by 
firing in the pursuit,* has always been justified in the prize 
courts, of raising the flag of another country, the American 
flag for example, and an American slave trader, thinking 
thus to elude a cruiser of his own country, hoists the Brit- 
ish flag, but discovering the artifice, raises the American 
flag at the moment of capture, can it be pretended that, in 
such a case, the capture is not at least excused when sup- 
ported by other strong circumstances of suspicion ? 

There are many cases where the evidence, to show that 
the American flag was fraudulently assumed, might be of 
the strongest nature, and yet all circumstances of suspicion 
might be eventually explained. If it is not claimed on the 
part of the United States, that British subjects shall be pro- 
tected by the American flag, British officers are authorized 
in detaining a vessel, when there is evidence to show that 
the American flag is made use of for a fraudulent purpose, 
notwithstanding the evidence may in the event be entirely 
overthrown ; because if it is admitted that in any case, they 


' The proposition, Le pavillon neutre courre la merchandise, would probably 
convey to Mr. Stevenson’s understanding a distinct affirmation of the efficacy 
of the flag ; but the figure and the guaranty are lost in the epigrammatic, but 
more homely maxim, Free ships make free goods. 

2 4 Rob. 185. 
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are justified by the weight of evidence in making a capture, 
it becomes a mere question of evidence, and the vindication 
of the oflicer will depend upon the consideration, whether 
the evidence acted upon was, at the time of capture, suffi- 
cient to justify his decision. 

The doctrine advanced by the American minister tends 
to the grossest absurdities. If the right to visit or to cap- 
ture a vessel is made to depend upon the event of forfeiture, 
and a national insult is to be inferred from the failure of the 
captor to establish a justification, then the question, whether 
an insult to the flag has been offered, may be regarded as 
ambulatory, and depending upon the nicely-balanced doubts 
of the judge in admiralty. ‘The question of national indig- 
nity is placed in abeyance. If the decision is in favor of 
the claimants, then an insult to the flag would result from 
the decree ; but if this decision should chance to be reversed 
by the lords of appeal, the question of insult is also dis- 
posed of. 

When it is considered that the instructions of the British 
government to its cruisers, relate entirely to their own sub- 
jects, or to those of foreign states over whom they have 
conventional jurisdiction, if those instructions are given in 
good faith, and a mistaken capture is made by a British 
officer, he alone, in the first instance, is responsible for the 
wrong done to injured individuals, and not his government. 
If he has been guilty of a wanton insult to the American 
flag, in the exercise of his pretended authority, the respon- 
sibility of his government will depend entirely upon its as- 
sumption of his acts. ‘The actual responsibility of the gov- 
ernment, at the time of the aggression, is limited by the 
tenor of the instructions. If it should be decided in the 
courts of admiralty, or in the common law courts, in cases 
within their respective jurisdictions, that a British officer 
was not justified or excused in exercising the right of visit- 
ation or capture, adequate redress would be given to the 
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injured party, and suitable punishment would be inflicted 
on the offender by his government. 

If, by the decree of a court of admiralty, a justification or 
excuse is established, or if, simply, remunerative damages 
are awarded against a captor, unless the policy of the gov- 
ernment and the decisions of the courts are inconsistent in 
their spirit, no vindictive proceedings can be prosecuted by 
the government against an officer whose conduct has been 
sanctioned by the courts, or who has been so far sustained 
by the circumstances of suspicion affecting the vessel as to 
be protected from a claim for damages. ‘The same consid- 
erations, which governed the action of the court, must influ- 
ence the measures of the government. If the act of the 
captor has been of a character insulting toa foreign power, 
the court would be justified in inflicting vindictive dam- 
ages, and if the court are of opinion that probable cause is 
a sufficient excuse, in that decision is involved the absence 
of official wrong. 

On the whole, the true doctrine appears to be, that a ves- 
sel, which claims the privileges belonging to any national 
character, must bear the national flag, and if she is affected 
by circumstances of suspicion, indicating a criminal or hos- 
tile character, to avoid a capture which would be excused 
by probable cause, she is bound to produce some evidences 
of her nationality. 

There is nothing unreasonable in this. It is known that 
the ocean is the great resort of robbers, that they are in a 
measure secure from the vigilance of the law, that every 
possible disguise is used, and that all the laws and regula- 
tions of civilized life are disregarded by those rovers of the 
sea, who are as ready to fall upon unarmed merchantmen, 
as they are, under every variety of assumed character, to 
engage in that traflic which has so generally been de- 
nounced as piratical. 

But if the rule so zealously pressed by the late American 
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minister could be established, the difficulty is not thus avoid- 
ed. Here again, as in the case of neutrals and belligerents, 
there are rights which are in conflict. As the United 
States have a right to an unmolested trade to the coast of 
Africa, so Great Britain has an absolute right to arrest her 
subjects for a violation of her laws. If it is an injury to 
the United States to violate her flag, it is an equal injury to 
Great Britain to make that flag a safe conduct to British 
criminals. When, in the case of the Maria, 1 Rob. 287, it 
was contended, on behalf of vessels under a Swedish convoy, 
that by the presence of national ships, the guaranty of the 
government was given to the lawfulness of the trade, it was 
well understood, that if the doctrine had prevailed, the 
Swedish government would have been held responsible, 
whenever it was shown that the protected cargo was con- 
traband of war. So if the flag of the United States is to 
protect, as a national guaranty, British outlaws and British 
criminals, the government of the United States may find 
that they have assumed a dangerous responsibility.’ 

When the rights of different nations are thus in conflict, 
and neither can fully exercise its own, without coming in 
collision with the rights of others, it is eminently proper, that 
the mode of their exercise, and the measure in which, each 


! Schlegel, in his ‘“ Examination”’ of the opinion of sir William Scott in 
this case, earnestly contended for the sufficiency of the guaranty. ‘The 
escort,’’ he says, “‘is by its nature a solemn testimony given by the neutral 
power to the legality of the commerce in which the ships are engaged, a 
testimony which is the result of proceedings taken before the vessels leave 
port, and of inquiries so exact, that the merchants engaged in the illicit trade 
are obliged to let their vessels set out at their risk and peril.” 

If, before vessels left American ports for the coast of Africa, strict and exact 
inquiries were made into the character of their commerce, on the application 
of the owners, and testimony was given by the government in such a form 
and under such guards as to make fraud difficult and its occurrence improba- 
ble, few cases would arise, in which search and detention, after visitation, 
could be justified or excused in the courts of admiralty. 


VOL. XXVII. — NO. LIT. 10 








146 The Right of Visitation and Search. [ April, 


shall yield to the rights of other nations, should be deter- 
mined by convention. 

In settling the terms of that convention, satisfactory 
prima facie evidence of national character might be agreed 
upon ; but when overborne by strong manifestations of fraud, 
probable cause ought to be acknowledged as always a sufli- 
cient excuse for visitation and search and detention for 
adjudication. Nothing, we conceive, can be a more absurd 
test, wher held to be conclusive, than a flag which may be 
assumed, or papers which may be simulated. Above all 
things, in the settlement of a subject involving considera- 
tions of such deep import, we ought to rest our claim upon 
the strict rules of international law, and not seek to attain 
a temporary object by the sacrifice of principles, upon the 
maintenance of which depend the safety and the honor of 
nations. 

The American people acknowledge no interest in the Af- 
rican slave trade. ‘They were the first to denounce it as 
piratical. ‘They decline to enter into the European league 
for its suppression, because controversies may grow out of 
such a compact, and they seek no ‘entangling alliances,” 
and because they cannot yield jurisdiction over American 
citizens, accused of violating a law of the United States, to 
a mixed or a foreign tribunal. But they have a deep in- 
terest in sustaining, in all its rigor, the right of visitation 
and search. If a systematic attempt should be made to 
destroy American manufactures, by the free introduction of 
foreign commodities in vessels sailing under a British flag, 
with a pretended destination for a port in the British 
dominions, in violation of a law which made such attempts 
criminal; or if piratical cruisers, fitted out from Hayti, 
should hover on our southern coast under the protection of 
a British flag, to intercept persons and property, all would 
acknowledge the importance of the right in question, and 
the necessity of its exercise. S. F. D. 
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ART. V1.—CRIMINAL CODE OF MAINE. 


The Revised Statutes of the State of Maine, passed October 
22,1840. Augusta. William R. Smith & Co. Printers 
to the State, 1841. 


WE single out the criminal statutes from the volume before 
us for the subject of remark, partly, because we have not 
had time to examine the revision at large, and partly, be- 
cause we believe criminal statute law is just now a subject 
of more general interest than civil. 

We must confess, we always hail with pleasure any 
attempt to codify or revise the criminal law, on the part of 
any of our states. If stare decisis is the good lawyer’s 
maxim as to civil legislation and jurisprudence, it is by no 
means our creed as to criminal. Prima facie, the older a 
criminal statute or a principle of criminal law, the worse, 
with us,— not because it necessarily yields in prudence or 
scientific skill to modern innovations, but because the 
chances are so much in favor of the superior humanity of 
the latter. Forty years’ interval in criminal legislation, for 
instance! Who can justly appreciate what advancement 
has been made within that time, reckoning to the present 
day, in the spirit of legislation? Let one but glance at the 
number of capital offences which have fallen off from the 
statute book, on both sides of the Atlantic; at the list of 
crimes ‘‘innominate’’ which have either been exploded or 
brought within the limits of common sense and common 
understanding; at the reduction of penal aggravations which 
avarice and selfish timidity have at last reluctantly consent- 
ed to; and more than all, at the amelioration of the modes 
of punishment in the way of prison discipline, (which, be 
it said, belongs to the people and not to the legal profession), 
to satisfy himself that man begins to sit in Judgment upon 

10* 7 
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his fellow man, with some more feeling of compassionate 
tenderness and reverential regard, than formerly. Enough, 
in conscience, remain to be reformed; but we welcome 
every step anew, as likely to be a step forward. 

And yet we are not very sanguine of improvement, when 
we open any of these state revisions, such as we have be- 
fore us. ‘The ease with which partial and merely super- 
ficial reforms are copied from the laws of a sister state, and 
the fear on the part of revising commissioners, of attempt- 
ing too much for the caution of the legislature, have long 
since taught us to refrain from expecting systematic and 
fundamental revisions, in these instances. Besides, what 
economy in a state’s getting up a reformed code for the 
benefit of the rest of the union? For, as the case now 
stands, the states are mere copyists from each other. And 
like rival mechanics, they seem more ready to appropriate 
each other’s inventions, than to be at the expense of making 
improvements for themselves. Thus, we can hardly see 
with what conscience the state of Mississippi can appropri- 
ate all the valuable parts of the New York revision of 1829, 
as she has done in her late code of 1839, verbatim, without 
offering to pay that state some part of the expense by which 
its valuable system of laws was procured. Nor, again, do 
we think it would be amiss for the same state of New York 
to send in its bill for services rendered, to the common- 
wealths of Massachusetts and Maine, for some of the best 
provisions in their systems of crimes and punishments. Nor, 
again, would it be out of the way for the commonwealth of 
Massachusetts to call the state of Maine to account, for the 
free use which she has made of her criminal ‘‘ patterns” in 
the present revision; unless, indeed, it might be a question 
whether she had not better have let them alone altogether. 
However, Maine might plead an improvement, and not an 
infringement, of her sister’s patent right; and, in our judg- 
ment, a decided and patentable improvement. 
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From the introductory preface to the volume, we learn 
that the present revision was reported by a commission 
consisting of the late chief justice Mellen, and Messrs. 
Samuel E. Smith and Ebenezer Everett. To which of 
these gentlemen, individually, or how far to either of them 
singly, belongs the credit of the improvements in the crimi- 
nal title, we have no means of readily ascertaining. Nor, 
as we are unable to get sight of their report, and have 
indeed learned that one has never been_printed, are we able 
to determine how far they are responsible for its apparent 
oversights and defects. But whosever the work, we think 
it reflects praise on the general diligence, accuracy, and 
legal discrimination of its authors. ‘They have not plainly 
felt it their duty or ventured to make decided reforms in 
criminal punishment and procedure; but, resting on the 
existing laws as the basis of their labors, they have done 
their best to amend and repair in the most conveniently 
practicable manner —a kind of patch-work, to be sure; but 
perhaps as good as the state could afford, or would accept, 
if they had their choice of what was more complete. 

As we have already more than half hinted, the commis- 
sioners have obviously assumed the Revised Statutes of 
Massachusetts, as the model by which to shape their im- 
provements ; and we have gone over their labors, in fact, 
rather to see how they compare with the Massachusetts 
attempt, than to judge of them separately and as an original 
undertaking. Occasionally, however, an observation on 
some principle of criminal legislation generally has suggest- 
ed itself, which we will put down if occasion seems to call 
for it. 





In one important particular, the Maine revisers depart 
from the Massachusetts laws, and indeed from most of the 
codes of the states; in giving statute definitions of their 
chief offences. Thus, adopting the distinction of the Mas- 
sachusetts commissioners for codifying the criminal law, in 
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their preliminary report on the title “homicide,” they pro- 
vide,’ that ‘‘ whoever shall unlawfully kill any human 
being, with malice aforethought, either express or implied, 
shall be deemed guilty of murder.” ‘‘ Whoever shall com- 
mit murder with express malice aforethought, or in perpe- 
trating or attempting to perpetrate any crime punishable 
with death, or in the state prison for life, or for an unlimited 
term of years, shall be deemed guilty of murder of the first 
degree, and shall be punished with death.” ‘ Whoever shall 
commit murder, otherwise than is set forth in the preceding 
section, shall be deemed guilty of murder of the second 
degree, and shall be punished by imprisonment for life in 
the state prison.” 

So, on the difficult subject of libel, they enact the follow- 
ing satisfactory exposition — satisfactory, that is, if any one 
can be satisfied what the English and American law of 
libel is. ‘A libel shall be construed to be the malicious 
defamation of a person, made public by either any printing, 
writing, sign, picture, representation or effigy, tending to 
provoke him to wrath, or expose him to public hatred, con- 
tempt or ridicule, or to deprive him of the benefits of public 
confidence and social intercourse; or any malicious defam- 
ation, made public as aforesaid, designed to blacken and 
vilify the memory of one who is dead, and tending to scan- 
dalize or provoke his surviving relatives or friends.” 

Perjury, also, is well defined.* And that most impalpable 
of legal essences, an assault and battery, quite successfully 
brought within the scope of the senses by provision of chap- 
ter 154, $ 33. We subjoin the section entire, as a valuable 
dictum for jurisprudence. “If any person shall unlawfully 
offer or attempt to strike, hit, touch, or do any violence, how- 
ever small, to the person of another, in a wanton, wilful, angry 
or insulting manner, with or without a weapon, or through 
the instrumentality or intervention of any thing animate or 


1 Chap. 154, sec. 1, 2, 3. * Ch. 158, sec. 1. 
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inanimate, and under circumstances, where an intention and 
existing ability, at the time, to do some violence to the 
person of another, is apparent, he shall be deemed guilty of 
an assault; and if such attempt be effected, and the person 
of another be struck, hit, touched or injured, in however 
slight degree, in manner above mentioned, the offender shall 
be deemed guilty of an assault and battery.” 

On the great subject of repetition of crime, however, 
which is also as yet a comparatively new head in American 
legislation, but which is daily becoming more and more im- 
portant, (through our penitentiary system of punishment, ) 
the revision isquite unsatisfactory andincomplete. Whether 
it is better or worse than the Massachusetts provisions, on 
the same point, it is hard to say. ‘The latter have been 
more carefully elaborated, but they have the misfortune to 
be strict and oppressive nearly in proportion to their com- 
pleteness. ‘The Maine code, in only providing generally for 
a repetition of state prison offences, and leaving a latitude 
of punishment for them from imprisonment for any term of 
years up to life, does not necessarily condemn the relapsed 
offender to an overwhelming and unequal retribution; but, 
in furnishing no guide to the discretion of the judge, it 
leaves him again entirely to a doubtful and dangerous un- 
certainty. Much better than this, we think, is the provision 
of the New York code, that a second offence, after a first, 
if originally punishable over five years in the state prison, 
shall be punished with not Jess than ten; if with only five 
or less, then with not more than ten; exceptions also being 
made in the statute for the first offence’s being a petit 
larceny or an attempt; and (what is all important in this 
delicate branch of legislation,) for the second offence’s also 
being a petit larceny or an attempt, in which case the punish- 
ment is not to exceed five years. ‘The obvious defect, in 
these provisions of New York, is their incompleteness, in not 
providing for third and fourth offences, which, our state prison 
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Statistics begin to show, form no inconsiderable item in the 
criminal calendar. ‘lhe New York code also yields to the 
Massachusetts, (which, indeed only provides for third of- 
fences, ) in provisions for procedure upon this head. These 
are not copied into the Maine revision, for the reason that 
the stopping short at the first repetition does not render them 
necessary. All three states, however, concur in an enact- 
ment which we wish, for the justification of criminal law, 
were a little less doubtful point than it is, considering how 
bitterly it is objected to by those who suffer from its opera- 
tion: namely, that those who have been punished in another 
state, shall be liable to the same aggravation of punishment 
for a repetition of crime, as if they had originally been 
punished in the state where they are at present proceeded 
against. In the state of Massachusetts, at least, after the 
decision in Commonwealth v. Green, 17 Mass. 515, we can 
hardly see how this law can be enforced, without some 
straining on the part of the prosecuting officer. 

Having incidentally introduced the subject of attempts, 
we may remark, that the revisers have essentially followed 
the legislation of Massachusetts, or rather of New York, 
upon this point, though not so closely as they would better 
have done, in our thinking. By putting an offence, punish- 
able with imprisonment for life, into the same category with 
a capital one, as a groundwork of measure of punishment 
for a certain kind of attempt, they have cut off the consid- 
eration of those extenuating circumstances, which the legis- 


lature have allowed to diminish the penalty of the chief 


offence itself. ‘Thus, certain kinds of arson, enumerated 
in chapter 125, section 3, are punishable for life; but they 
are also punishable for any term of years. Hence, under 
the section of attempts, the attempt to commit any of these 
specified arsons may be punishable with as great a penalty 
as the complete offence itself; a liability which should 
have been shut out by limiting life sentences to such as 
must be awarded absolutely. 
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But we pass to the subject of limits of punishment gen- 
erally —the crowning capital of the column of the law — 
or, as lord Coke says of civil executions, ‘the fruit, effect, 
and end of the law;” that subject on which skilful statute 
framers are generally most deficient — where science ends, 
and humanity begins — which, viewed with the eye of the 
legal artist, is a matter quite beside his skill; but which 
becomes a point of all-important moment to the poor con- 
vict, when the judge opens the statute book to give him his 
sentence, or the warden locks him into his cell for life, or 
the better portion of his days. Here, we cannot detect so 
much improvement in the Maine code, as in its scientific 
construction. Whether the commissioners left this part of 
the work to the wisdom and clemency of the legislature, or 
they originally reported something better than is now finally 
adopted, the absence of their report leaves us, as before, un- 
able to determine. As it is, we cannot discover any decided 
disposition to ameliorate the old laws systematically, though 
here and there is reformation in detail. Thus, in the law 
of forgery and counterfeiting, the old punishment for having 
a counterfeit bank bill or counterfeit silver coin in posses- 
sion, with intent to pass as true, is wisely, as we think, re- 
tained at a maximum of three years in the state prison, 
rather than the more aggravated penalty of the Massachu- 
setts Revised Statutes, which is as high, in one case, as five, 
and, in the other, ten years; though the statutes of both 
states, in our estimation, are fundamentally wrong, in not 
adopting the element of the bill or coin’s having been re- 
ceived as spurious, as well as retained for the purpose of 
being issued as genuine. In Massachusetts, for example, if 
a person should, dona fide, have a spurious five cent piece 
passed to him for full value, and then, detecting the coun- 
terfeit, should signify his intention to put it again into 
circulation — (a matter not below the morality of some, 
especially if a toll house were near at hand,) — he would 
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render himself liable to a sentence of ten years in the state 
prison ; and, in Maine, for the same offence, to three years. 
A few pages of reading in the continental law of Europe 
would have remedied such an oversight on the part of our 
legislators, very speedily, we think. 

Again, Maine has one capital crime less than Massachu- 
setts; rape being, by law of 1821, only punishable with state 
prison for life. This leaves only three remaining, — treason, 
murder, and arson. The attempt to commit a rape is also 
reduced within lower limits in Maine than Massachusetts ; 
in the latter state it rising up as high as imprisonment for 
life, whereas, in the former, under the chief aggravation (of 
being committed on a woman under ten years of age,) it is 
no greater than twenty years in state prison. Adultery, on 
the other hand, by some strange inconsistency, is left stand- 
ing at the old penalty of five years in the state prison, 
which is two years higher than the Massachusetts pro- 
vision; and the Massachusetts is three years higher than 
the New York and English legislation. Perjury, again, is 
more mildly, or at least more definitely, punished in Maine 
than in Massachusetts, ranging here, (when committed on 
trials, &c., not capital,) from two to ten years in the state 
prison, while there, in the same case, as high as twenty. 
Nearly the same is true of manslaughter, and of other felo- 
nious assaults than those particularly specified. ‘The crimes 
of incest and sodomy have also a lower maximum of pen- 
alty here than there. So has the offence of kidnapping, 
five years in the state prison, to ten in Massachusetts. But 
of this last, the clemency may be doubtful. At least, in 
Massachusetts, a conviction has taken place for this offence, 
within the last three years, where the case was fully con- 
sidered, the defendant being ably defended, and being him- 
self a person of respectable standing, and a sentence of 
seven years to the state prison was awarded. We do not 
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profess to be acquainted with the merits of the particular 
case, but only give the fact as a commentary on the law.’ 

On the other hand, a greater severity is apparent in the 
Maine laws, ina few instances. In the important one of sim- 
ple larceny, under one hundred dollars in value, for example, 
the leading offence, by all odds, in the criminal code, the 
maximum is two years in the state prison, to one in Massa- 
chusetts. Some other instances, which we have noticed, to 
the same purpose, are the offence of receiving stolen goods, 
open and gross lewdness, and marriage with the lawful 
wife of another. We find, also, the novel provision of 
punishment for enticing females of good character to houses 
of prostitution, a state prison offence, from one to ten 
years, certainly, ‘‘severe, if wholesome.” Suppression of 
wills, by those to whom they are entrusted, comes in, also, 
for a high penalty, a maximum of seven years in the state 
prison. 

But these detailed instances of high penalties or compar- 
ative maxima of punishment, do not, after all, settle the 
question of the general severity or mildness of a code. 
They show indeed, the disposition of the lawgiver to re- 
strain the punishment for the highest possible aggravation 
of a crime, within certain limits, but they furnish no indi- 
cation of his idea of the general culpability of an offence. 
Here the minimum becomes quite as important as the max- 
imum. Or rather the minimum alone is not sufficient with- 
out some intermediate graduation of penalty, showing his 
view of the comparative aggravations and extenuations of 
a criminal act. Of what avail to put the limits of punish- 
ment high enough to embrace all possible enormities, or low 
enough to take in all possible mitigations, if no discrimi- 
nating provisions protect on the one hand the prisoner from 
the mistaken severity, or on the other hand, the public 


‘ Commonwealth o. Shearer, 2 Law Rep. 342. 
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from the mistaken clemency of the sentencing judge? And 
what guide is furnished to judicial discretion, by providing 
merely for cases that lie at one or the other of the extrem- 
ities of the law? 

Now, looking at the revision before us in this point of view, 
we have to complain of it as of Massachusetts, and indeed 
of most of the legislation of the states, for its want of grad- 
uation and discrimination of punishment. 'The mode of en- 
acting for the most part is, ‘‘ for life, or any term of years” 
— ‘‘not more than ten years in the state prison or by fine 
and imprisonment in the common jail;”’ and, in one or two 
instances, from twenty years of state prison down to fine and 
the common jail. Between these widely distant intervals, 
there are no degrees established in any crime, with the ex- 
ception of murder, already noticed. ‘There are, to be sure, 
certain features of aggravation and mitigation introduced, 
which we are about to notice, but nothing else, strictly 
speaking, in the way of graduation. And yet this is better 
than in Massachusetts. ‘There the usual interval is from 
twenty years of the state prison down to fine and common 
jail; and in one instance from life imprisonment in the state 
prison, down to fine and common jail. Truly this is plain 
language of the law, to be liable to pay a fine or to go to 
state prison for life, for the same act! 

We are well aware of the difliculties attending this sub- 
ject — how hard to esiablish any but arbitrary distinctions 
—how apt to introduce severity by certainty —how im- 
perfect the function of a jury — how difficult to commend 
laws based upon subtle refinements to popular favor. But, 
still, after the example set by the state of New York, we 
wonder that the Massachusetts and Maine commissioners 
have not attempted more in this respect. It is true, that some, 
of the distinctions of the New York code are of question- 
able validity, but they might have served at least as guide- 
boards to point the way. ‘They might have put the com- 
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missioners on inquiry how to fill up some of those wide 
blanks, which now meet the eye of the intelligent critic of 
our statutes. They might have taken away much of the 
reproach of ‘‘judge-made law,” which the jurisprudence, 
under these statutes, now so justly merits. 

But we hasten to notice a trait in these statutes, which in 
some degree compensates and serves as a substitute for the 
absence of degrees, and which indeed is identical in prin- 
ciple, so far as it goes, with the theory of graduation ; and 
this is the introduction of aggravations or extenuations as an 
element of absolute punishment, and not by way of guide to 
judicial discretion, as is frequently practised in European leg- 
islation, ‘Thus, being armed with a dangerous weapon, 
makes a substantial difference in punishment absolutely and 
independent of judicial discretion, in both states, for the of- 
fences of robbery, burglary, or a felonious assault. So, in 
both states, the circumstance of a person’s not being in the 
house at the time of the commission of an arson is an ex- 
tenuation, reducing the punishment from death to imprison- 
ment for life. So the fact of a person’s being or not being 
in a house and being put in fear, or the opposite, in cases of 
nocturnal entry or diurnal burglary, is made an element of 
absolute increase or diminution of penalty. And, in larceny, 
the amount of property stolen, as has always been regarded 
in English legislation, is taken into account as an item of 
punishment. In the same connexion, we may mention two 
or three other distinguishing criteria of offences, which have 
the same eflect to specify and render particular. ‘Thus in 
Massachusetts, the highest, chief offence in burglary and 
robbery, besides ‘“ being armed, &c.” as above mentioned, 
is when the burglary or robbery is coupled with an actual 
assault. The same is adopted in Maine, with the further 
improvement of adding the case where it is committed in 
confederacy with others, a just recognition of what is now 
a well admitted principle in the doctrine of ‘‘chief aggra- 








158 Criminal Code of Maine. [April, 


vations” among continental theorists. So, a distinction (per- 
haps just,) is made in the two states, in rape, as to the age 
of the female ravished, in point of requisition of violence 
or the contrary to constitute the offence. And perjury is 
punished more severely in both, when committed on a capital 
trial than in ordinary cases. But, here, we suspect that the 
Massachusetts commissioners, and the Maine revisers after 
them, have not exactly expressed their intent. Having in 
view that a perjured witness on such a trial may cause the 
judicial murder of an innocent person, they have justly 
enough distinguished the case from that of ordinary false 
swearing, and made it liable to a maximum of imprisonment 
for life. But, then, as if to provide against the contingency 
of the testimony’s not having that effect, or any effect at all, 
or of the possibility of its being in favor of the accused, the 
Massachusetts statute, (the original of the two,) admits a 
virtual forgiveness of the offence, by reducing the mini- 
mum of the penalty to any term of years which the court 
may choose to impose. ‘The consequence is, that the law 
contains no special declaration against that kind of perjury 
which was undoubtedly the object of its proposal — namely, 
that which causes or seeks the unjust condemnation of one 
capitally accused. The Maine revisers, worse still, by rais- 
ing the minimum to ten years, absolutely, have omitted the 
consideration of those cases, such as we have supposed, 
which put this perjury quite on a level with ordinary per- 
juries; that is, for all false swearing on a capital trial, 
whether for or against a prisoner, whether resulting in det- 
riment to public justice, or not, the punishment can be no 
less than ten years, and may be for life. The safeguard 
against such a provision should be another law, making it 
specially incumbent on the court to inform witnesses as they 
are called on a capital trial, that they testify under treble or 
tenfold the penalty of ordinary perjury. A little division 
of the subject matter would easily have avoided all this 
difficulty. 
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So far, of the limitation and graduation of punishment 
in the laws before us. We turn now to their accuracy and 
precision ; and here it is that we find most occasion to 
commend the oversight which has been bestowed upon this 
revision. 

It is by no means all the laws in the collection, that have 
been made the subject of revision, properly speaking, as our 
remarks hitherto have indicated. In many instances, the 
changes introduced are only direct borrowings from other 
legislation —in others, they amount to nothing more than 
alterations in the limits of punishment—and in others 
again, only to verbal or grammatical transpositions. But 
where the revisers have seriously taken in hand the recast- 
ing of a statute or a series of statute provisions, and with a 
lawyer's eye have sought to make them “ flaw’’-proof and 
fit for court-use, they have done their work faithfully and 
thoroughly. We have been particularly struck with the 
exercise of their skill upon the complicated combination of 
acts against aggravated larceny or mitigated burglary, 
which found a place in the early Massachusetts laws, and 
so in the legislation of their own state. We refer toa class 
of provisions distinguishing between nocturnal and diurnal 
shop breaking, &c., and which were intended seemingly as 
a graduated medium between burglary and simple larceny. 
The same, or substantially the same, now remain in the 
Massachusetts revised statutes, chapter 126. The method 
of the enactment was something like this,— first, for full 
burglary, that is of a dwelling house,— then, for burglary, 
but of an office, shop, &c., then for the nocturnal entry or the 
diurnal burglary of a dwelling house, or an office, shop, &c., 
—then for diurnal larceny in a dwelling house, &c. The 
arrangement being highly artificial, and involving many 
complicated particulars, was hazardous in the extreme. 
The consequence was, that flaws were found from time to 
time; such as, that though the statutes covered burglary 
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of ‘‘shops”’ they did not of ‘“ stores’’!: — that though they 
provided for ‘‘ entering warehouses in the night time with 
intent to steal,” they did not for breaking and entering them 
with that intent:*—that though they contained an enact- 
ment against nocturnal burglary in a shop under certain cir- 
cumstances, they had no penalty for nocturnal larceny in 
the same place :* and finally that though they met the case 
of burglary when the shop was so adjoining a dwelling 
house as to make part of it, and also when not adjoining it 
at all, yet that they did not protect against burglary of a 
shop when so adjoining a dwelling house as not to make 
a part of it. This last case was decided in 1838, subse- 
quent to the revised statutes, and gave occasion to a legis- 
lative patch in the act of 1839, chapter 31, against ‘ break- 
ing and entering a shop, &c., adjoining a dwelling house.” 
Some other questions of the same sort upon these statutes 
are now pending in the supreme court of the state, and bid 
fair to give rise to further judicial doubt and legislative tink- 
ering. The three acts of 1784, 1804, and 1806, occasioned 
all this mischief; and yet by some strange oversight, they, 
(the two latter rather — that of 1784, having been repealed 
by the act of 1804,) went through the commissioners’ hands 
in 1835, and came out without any but the slightest change 
for the better, and in one respect decidedly the worse, 
namely, that while the legislature had provided in the old 
act the sweeping clause, ‘‘or other building,’ to cover the 
case of_a ‘‘store,’’ which the judges concluded was not 
sufficient without an averment that a ‘‘store’’ was a “ build- 
ing,’”’ the revisers ex industria have dropped both “store ”’ 
and “other building,” in their provision for diurnal larceny,° 
and this in the face of the case of Commonwealth v. Lind- 
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3 Commonwealth v. Tuck, 20 Pick. 356 4 Ib. 
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sey, 10 Mass. 154, where the very point was raised and 
successfully met, under the old law of 1804. 

The Maine revisers, on the other hand, by simplifying 
some of the conditions on which these crimes were made to 
depend, and abolishing others, and still more by a discrim- 
inating choice of phraseology, have happily succeeded in 
getting rid of most of the difficulties, such as we have no- 
ticed. Still, they leave the case of nocturnal larceny in a 
shop, &c., unprovided for, and also omit all provision for 
diurnal larceny in the same places — justifiable omissions, 
indeed, in theory, (considering that an entry or a burglary 
is almost a necessary accompaniment of such larcenies, or 
that simple stealing from the inside of a shop, &c., should 
not be aggravated above that of stealing from the outside ;) 
but hardly, as it seems to us, consistent with the design 
and structure of these statutes. If these omissions are in- 
tended as an abandonment of the principle of the law, 
quatenus, we can only express the regret that they had not 
gone farther, and reconstructed it entire, on a new basis; 
for, as a scientific, theoretic conception, we have great 
doubts of the soundness of some of its leading ‘‘ motives ;” 
though courts, and prosecuting officers, we have no doubt, 
will have great reason to be satisfied with the statute as it 
is, in its present improved shape. 

In the chief offence under the head of arson, the Maine 
revision contains also a decided improvement upon the Mas- 
sachusetts law; first, in avoiding an ambiguity in the use 
of the terms, ‘‘set fire to,’ and ‘ burn,” and, secondly, in 
the more important respect of the requisite intent to consti- 
tute the offence. By the Massachusetts statute, if one were 
to set fire to his own house, and it should happen to burn 
his neighbor's, he would commit a capital offence, though 
he had not the slightest intent of harming his neighbor. 
It is true the act says, “ wilfully and maliciously set fire”’ 
to his own house; but this does not limit the malice to its 
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being directed against his neighbor. It would be wilful 
and malicious, if done in a fit of rage against his family, or 
in a spirit of self-hatred, &c. The Maine law, to make all 
plain, requires an intent to burn his neighbor’s house. 

The statutes of burglary and felonious assaults are also 
marked by a superior neatness and carefulness of phraseolo- 
gy, over those of Massachusetts. That of murder we have 
already alluded to as borrowed from the preliminary report 
of the Massachusetts commissioners for codifying the crim- 
inal law. It is quite superior, we believe, to any similar 
one in English or American legislation. 

To do justice to our subject, we also feel bound to point 
out some of what we consider the defects of these statutes, 
in the point of view now under consideration. 

The statute of criminal limitations,’ makes six years the 
limit within which all prosecutions, except for treason, mur- 
der, arson or manslaughter, shall be commenced, unless 
some other limitation for the prosecution of such offence is 
provided for by law. Now, this very offence of treason, 
thus excepted, is elsewhere limited to three years. Why 
except treason at all, as above; or why leave the proviso 
of some other limitations being provided by law standing in 


connection with treason, as it does? 


This, indeed, is only 
a matter of form; but we dislike such bungling, even in 
phraseology. 

An analogous kind of careless construction, if we under- 
stand it, is noticeable in sections 5 and 6 of chap. 165, on 
libel. Section 4 having provided that the truth shall be a 
justification in all prosecutions for libel on men in public 
office, for what relates to their official capacity, section 5 
provides that the truth shall be admissible in evidence in 
all other cases of such criminal prosecution; and when 
established, shall be a complete defence, unless it shall be 
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made to appear that the publication originated in corrupt 
and malicious motives. Now, clese in juxtaposition, follows 
section 6, providing, that ‘‘if the publication of an alleged 
libel shall not be justified in any manner, as mentioned in 
the two preceding sections; the same shall be deemed to 
have been malicious, unless the contrary shall be fully and 
clearly proved.” ‘That is, section 5 having overstepped the 
usual principle of law, that the truth shall not be a defence, 
unless it be made out affirmatively, that it was published 
from good motives, and justifiable ends, section 6 turns 
round and enacts that every thing alleged to be a libel, shall 
be deemed to be malicious, ‘“‘ unless the contrary shall be 
fully and clearly proved.”” Was the meaning intended, 
that if the defendant did not establish the truth in the first 
instance, every thing which is held in law to be a libel, 
shall be presumed to be malicious, — then why use such 
phraseology as ‘ alleged libel; or why be at such pains to 
announce what is one of the best settled principles of law ? 

Another instance of inaccuracy, or want of precision, per- 
haps as referrible to this head as any other, is found in chap- 
ter 154, section 32, on the subject of attempting to poison. 
To make the matter intelligible, we quote the section entire. 
“Tf any person, with intent to murder, shall mingle poison 
in any food, drink or medicine, or shall poison any spring, 
well, or reservoir of water, or shall in any way attempt to 
kill or murder by poisoning, drowning, suffocating, or by 
any other means, not constituting an assault with an intent 
to kill or murder, he shall be punished by imprisonment in 
the state prison, not more than twenty years.” 

Now, here, in our view, are two, if not three, very une- 
qual offences, crowded together in a confused manner, in 
the same statute, and all made liable to the same penalty. 
First, the mere poisoning any spring, well, &c.; second, 
the poisoning any food, drink, &c., with intent to destroy 
the life of some particular persons, (the poisoned food not 
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having been actually taken;) and third, the actually poi- 
soning a person, with intent to murder, though death does 
not ensue from the act. This will be made plainer by 
quoting the original of this statute, which is undoubtedly 
the two following sections, from the Massachusetts Revised 
Statutes, chapter 125. 

Section 12. “If any person shall attempt to commit the 
crime of murder, by poisoning, drowning, or strangling 
another person, or by any means not constituting the crime 
of assault, with intent to murder, every such offender shall 
be punished” — from twenty years in state prison, down to 
fine and common jail. 

Section 22. “If any person shall mingle any poison with 
any food, drink or medicine, with intent to kill or injure 
any other person, or shall wilfully poison any spring, well, 
or reservoir of water, with such intent, he shall be punished 
by imprisonment in the state prison, for life, or for any term 
of years.”’ 

The attentive reader will undoubtedly be struck with 
the exaggerated penalty denounced in the last section. 
Imprisonment for life, for merely doing an act which falls 
short of an attempt! If a person had taken the poison, 
then properly enough it might have been treated as an at- 
tempt, and put on a level with the former section. But 
falling two degrées short of a consummated crime, what 
propriety in putting the culpability so high?) The incom- 
plete attempt, higher than the attempt itself? Evidently a 
mistake has been committed. Accordingly, looking at the 
cominissioners’ report, it will be found that this last offence 
was originally reported as only punishable with a max- 
imum of two years in the state prison.’ And then the 
wisdom of the legislature gave the law its present shape. 

Now, in their aim at brevity, the Maine revisers have not 
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only blended together these dissimilar things, but have also 
introduced an element of obscurity, which does not exist in 
the Massachusetts act. ‘That is, whether the offence of the 
statute is complete, when any person poisons any spring, 
&c., without an intent to murder? The words “ with in- 
tent to murder,” in the act, which go before the sentence, 
‘for shall poison any spring, well or reservoir of water,” 
and the words ‘‘ with an intent to kill or murder,” which 
follow after the next sentence, are of very doubtful connec- 
tion with it. Plainly, they may be taken separately from 
it, and as plainly it is doubtful which of the two most 
properly connects itself with it, if either. 

But supposing the law free from this obscurity of inter- 
pretation, it certainly is not the choicest phraseology to 
legislate against an “attempt to kill— with an intent to 
kill:”’ nor is it altogether free from an odor of Hibernianism, 
to talk about ‘attempting to kill,” “ by drowning,” &e. 

But we forbear this minute, and perhaps — to our general 
readers — tedious criticism; and will only notice two or 
three other curious or original traits in these statutes, which 
it has not come in our way hitherto to mention. The first 
of these is a provision, making it a criminal offence in any 
officer of the law to arrest the dead body of a debtor.' 
The same provision existed in the old law of Massachusetts, 
and is now in force in that state.* Is this a recognition of 
the vulgar error, that a creditor may take the corpse of his 
debtor on mesne process or execution? ‘The error which 
Dr. Johnson seems to have countenanced in his ‘ Lives of 
the Poets,” by mentioning the anecdote of a body’s having 
been arrested whilst in funeral procession, and a peer’s get- 
ting out of his carriage and paying the debt, so as to enable 
the procession to proceed, without having once intimated 


1 Chap. 160, sec. 33. 
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that it was illegal.’ Or is it only a kind of pious provision 
against the supposed possibility of an officer’s committing 
this illegal act through ignorance of his duty, or in obe- 
dience to the malicious request of the creditor? If this lat- 
ter, we should suppose the civil liability of the officer — by 
way of an action on the case for stopping a procession, 
trespass for entering a house, &c.—to say nothing of the 
ordinary criminal proceeding for a misdemeanor, would be 
amply sufficient without this special legislation. Certainly, 
in these days of abolition of arrest and imprisonment for 
debt, under any circumstances, it hardly seems expedient to 
leave such a bugbear on the pages of the statute book to 
terrify the ignorant and simple-minded. 

The ‘‘Saturday-night law,” as it is called in Massachu- 


setts, we notice also, holds its place in these new laws of 


Maine; that is, the provision against being present at any 
public diversion other than concerts of sacred music on that 
evening; a law openly and usually violated by about five 
hundred persons, we suppose—not including those who 
attend Dr. Lardner’s lectures—every Saturday night, in 
the goodly city of Boston. 

To pass to a more serious enactment, we find the pecu- 
liar, perhaps benevolent provision, that no capital execution 
shall take place till after a year from the day of the sen- 
tence ; and that in the mean time the convict shall be kept 
at hard labor in the state prison.” We presume that this is 
tantamount in most cases to a commutation of sentence to 
imprisonment for life. 

On the other hand, it is provided that one sentenced to 
imprisonment for life shall be considered civilly dead—his 
estate to be distributed as in case of his decease, and all his 
civil rights and privileges to be at an end.* 


1 Chit. Prac. 1, p. 52, note (a). * Chap. 168, sec. 9. 


3 Page 770, sec. 16, Act of Amendment, 
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No sentence to the state prison is to be for a less term than 
one year;' too low a limitation, if we understand the pre- 
vailing sentiment of prison disciplinarians in cases where a 
a state has houses of correction; and we would also sug- 
gest a modification for the benefit of ‘“‘ repeated” offenders, 
namely, that in certain cases an additional sentence of less 
than a year may be imposed upon them. ‘This is at present 
the practical construction of the same law, in the Massachu- 
setts ‘‘municipal” court; though we apprehend that the priv- 
ilege of judicial clemency ought to be more plainly expressed. 

Two or three questions of constitutional law have sug- 
gested themselves in going over the revision, which we 
venture to throw out for what they are worth. The first is 
on the provision of the 154th chapter, section 6 —a _ pro- 
vision common to at least three states, and originating, 





probably, in the New York legislation — against killing an 
antagonist in a duel, where the duel is fought in another 
state, but where the appointment and the death take place 
in this state. To say that the offence committed within 
this state in such a case is murder, seems certainly a great 
stretch of construction. Perhaps the statute would be 
more appropriate for the case of a duel fought across the 
line, and the death-shot fired from the pistol held in the 
other jurisdiction ; a case already reached by the general 
provision of chap. 166, sec. 6. 

Chapter 157, section 20, is an enactment against counter- 
feiting foreign gold and silver coins with a view to exporta- 
tion, and to defraud foreign governments, or their subjects. 
The whole matter of the states’ legislation, for the protection 
of the national currency even, is not yet entirely settled ; 
but this volunteering for the benefit of foreign governments 
and foreign coinage, seems to us plainly a case for inter- 
national comity and cognizance. 


1 Chap. 167, sec. 1], 
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Chapter 153, section 6, is a north-eastern boundary act, 
making it a high misdemeanor, punishable with fine and 
imprisonment at the discretion of the court, to cut timber, 
serve process, exercise jurisdiction, &c., within the limits of 
the state, as described in the treaty of 1783, ‘“‘ under the 
authority, or pretence of authority from any foreign prince, 
state or government.’’ If this be justifiable state legislation, 
it is hard to see how its exercise can avoid, at some time, a 
direct collision with a foreign power. This belongs, how- 
ever, to political, rather than to criminal law. 

We shail close our remarks with a word on the subject of 
costs in criminal cases. ‘This is always an important item 
in criminal legislation, but especially in cases of a narrow 
right of appeal from a lower court; when, to obtain the 
judgment of the final depository of the law, considerable 
expense is unavoidable in preparing bills of exceptions or 
writs of error; and, to make it incumbent on the prisoner 
to produce all the necessary papers before the higher court, 
is, in many, if not in most cases, a virtual denial of justice. 
Now, in this respect, Maine is behind her sister state, with 
whom we have already so frequently compared her; for, 
while like her she has abolished all appeals on matters of 
fact, she has not like her made provision for a free hearing 
on the defendant’s part, of his legal objections to the judg- 
ment about to be pronounced against him. The report of 
a judge of the supreme court, it is true, may remedy this 
defect in cases where the trials are before members of that 
court, and where such judge may be willing to report a 
case. But with regard to the lower court, (just the tribu- 
nal whose judgments are most doubtful, ) we see no provision 
whatever to secure a prisoner’s rights who is too poor to pay 
court fees, &c., with ever so good a case, in his own or his 
lawyer’s opinion, he must go his way to punishment for the 
sin of being poor, unless the hand of charity is stretched 
out to save him. And we are not of those who think the 
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phrase charity inapplicable to one criminally accused. At 
any rate, when we discuss laws, we have a right to insist 
upon justice, —and such justice as does not distinguish be- 
tween the rich and the poor. G. B. 








ART. VIL—COMPETENCY OF A JUROR IN A CRIMINAL CASE 
AS AFFECTED BY HIS HAVING FORMED AN OPINION ON 
THE GUILT OR INNOCENCE OF THE ACCUSED. 


A Review of the Opinion of the General Court of Virginia, 
in the case of Isham Maile v. Commonwealth. Reported 
in 9 Leigh's Reports, 785. 


Tus case may be regarded as important, as introducing a 
new rule of construction — certainly as overruling, or differ- 
ing very materially at least, from every other which has 
gone before it on the same subject. That the facts, as well 
as reasons of the case, may be fairly stated, we have quoted 
at large, as well the declarations of the juror, as set forth in 
the bill of exceptions, as the opinion of the court itself, or so 
much of it, at least, as pertains to the point in question. 
The prisoner, Maile, was indicted and tried for murder, 
in the circuit court of Chesterfield, and convicted of man- 
slaughter. On the trial, he excepted to an opinion of the 
court, overruling his challenge for cause ; and the following 
is the bill of exceptions. ‘Thomas Gibbs (one of the ve- 
nire,) being sworn upon his voir dire, stated, that he was 
not present at the examining court, but that he has heard 
a report of some of the circumstances of the case, which re- 
port he believes to be true, and upon which he has formed 
and expressed a decided opinion, as to the guilt or innocence 
of the prisoner. He believes, however, that notwithstand- 
ing what he has heard, his mind is open to conviction, and 
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he has no doubt, if the facts should turn out to be different 
from what they have been represented to him, his opinion 
would be changed. He does not know, that what he has 
heard came from any one who heard the evidence at the 
examining court, nor does he believe that what he heard was 
a full detail of all the circumstances, but he believes it to be 
true, and, upon that belief, he has formed and expressed a 
decided opinion, which opinion is still abiding on his mind.” 

Upon this statement of the case, a majority of the court 
were of opinion, that Gibbs was a proper juror, and the fol- 
lowing is the opinion of the court — judges Brown, Estill, 
Fry, and Duncan dissenting. ‘‘ From the statement made 
by Thomas Gibbs, when called as a juror in this case, it 
does not appear that he had any prejudice against the pris- 
oner. ‘The opinion which he had formed and expressed, 
although called by him a decided opinion upon the report 
which he had heard, did not involve the full question of the 
guilt or innocence of the prisoner; because the mind of the 
juror was satisfied, that what he had heard was not a full 
detail of all the circumstances. What he had heard, there- 
fore, could not afford materials for such an opinion. The 
opinion formed, was evidently in its character merely hypo- 
thetical, depending upon the truth of what he had heard, 
and the addition of other and fuller proof, and could not 
influence the mind of a juror otherwise unbiased and im- 
partial. The court is, therefore, of opinion, that the juror 
was competent, and that the prisoner’s challenge for 
cause was properly overruled.” 

These are all the reasons, thus summarily assigned by the 
court, for this opinion; an opinion which must stand or fall 
upon its own merits, for it will hardly be denied, that by 
the practice of the country and the uniform current of all 
past decisions, the juror, Gibbs, was incompetent. “ He 
had formed and expressed a decided opinion (as he stated), 
which opinion, he declared moreover, was yet abiding on 
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his mind.”” Was it possible, after that, upon any author- 
ity or adjudication, either in England or in this country, to 
regard him as a proper juror? None such, it is confidently 
believed, can be cited anywhere. Certainly all the Virginia 
decisions on this subject, from Lithgow’s to Maile’s, with- 
out a solitary exception, would have gone to the extent of 
excluding him. Sprouce’s case,' which, at one time, was 
a leading authority, in one respect, perhaps, went farther. 
There the juror expressly stated, ‘ that the opinion which 
he had formed and frequently expressed, was founded on 
the rumors in the county.” Here, it is true, he had not 
been present at the examination of the prisoner, nor did he 
know whether the reports which he had heard, came from 
any one who had been. But it might have been so, not- 
withstanding — the very language which he used, at least 
precluded every fair presumption to the contrary. It is 
said,* however, that “this decision (Sprouce’s), it is be- 
lieved, cannot be sustained, either on principle or consist- 
ently with subsequent adjudications.” This dictum is 
without authority. As to the principle of that case, in its 
broadest acceptation, it asserts no more than this, — that to 
have formed and expressed a decided opinion as to the 
guilt or innocence of the prisoner, whether that opinion be 
the result of evidence or of rumor, is a principal cause of 
challenge — a doctrine subsequently advanced, in express 
terms, by the general court, in the case of Osiander,’ and 
sustained to the full extent by the supreme court of Massa- 
chusetts, in the case of Knapp ;‘ and, more especially still, 
by the supreme court of New York, in the People v. Ma- 
ther.” There the court draw no distinction, as to the 
grounds of the opinion, ‘‘ whether it be founded on being an 





! 2 Virginia Cases, 375. ? 3 Robinson, 160. 
3 3 Leigh, 785. 4 9 Pick. 496. 
5 4 Wend. 232, 








172 Competency of Jurors. [ April, 


eye-witness, or on hearing the testimony of those who were 
present at the transaction, or whether it be based on rumors, 
reports, and newspaper publications.’ "The doctrine is dis- 
tinctly laid down, ‘‘ that if the juror has a fixed opinion, 
which it would require testimony to remove, he is disquali- 
fied ; whether that opinion be founded on rumors alone, or 
on rumors and printed statements.” 
hend,”’ says Marcy J.,' 


“'The law, I appre- 
“attaches the disqualification to 
the fact of forming and expressing an opinion, and does not 
look beyond, to examine the occasion, or weigh the evi- 
dence, on which that opinion is founded. Such, certainly, 
were the views of the court in the case of Burr.? The 
cases of Blake v. Millspaugh,* and Pringle v. Huse,‘ contain 
a similar doctrine.” And he says, in another place, ‘of 
those who entertain an opinion of the guilt of the accused 
before his trial, they that believe on the slightest evidence, 
or no evidence at all, manifest, in my judgment, a state of 
mind less prepared to receive and allow a fair defence, than 
those who believe on proof which furnishes prima facie evi- 
dence of guilt.”” Something similar, only stronger, fell from 
chief justice Marshall, on the trial of Burr.’ ‘If it be said, 
(he observes, ) that the juror has made up his opinion, but 
has not heard the testimony, such an excuse only makes 
the case worse; for if the man have decided on insufficient 
testimony, it manifests a bias that completely disqualifies 
him for the functions of a juryman.” 

These are certainly high authorities, and they fully sus- 
tain the opinion of the general court in the case of Sprouce. 
As to subsequent adjudications in Virginia, all of those, we 
believe, on this subject, (with the exception of Maile’s,) are 
the cases of Pollard v. Commonwealth,’ Mendum v. Com- 


14 Wend. 242. * 1 Burr’s Trial, 419. 
3-1 Johns. R. 316. + 1 Cowen, 432. 
> | Burr’s Trial, 370. 6 5 Rand. 659, 
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monwealth,’ Brown v. Commonwealth,’ Osiander v. Com- 
monwealth,® Hendrick v. Commonwealth,‘ and Moran v. 
Commonwealth.’ If any one of these cases has overruled 
the authority of Sprouce’s, we should be glad to know 
which it is. Let any man, for instance, compare that case 
with Osiander’s, and see for himself, whether all the princi- 
ples of the former (so much repudiated by Mr. Robinson,) 
are not reiterated, and even enlarged upon, in the latter. 
In all those cases, it is true, the jurors were adjudged to be 
competent; but, in no one instance, are their declarations 
so strong as in Sprouce’s, in no one instance is it anywhere 
declared by any juror, that he had made up and expressed 
a decided, or (which is tantamount to that,) a substantial 
opinion about the matter; or anything approximate to that. 
Moran’s case comes nearer, perhaps, than any; but it cer- 
tainly falls short of that. There one of the jurors stated, 
‘that the hypothetical opinion which he had formed, (and 
had not expressed,) was, that if the prisoner had stabbed 
the deceased, under the circumstances which he had heard, 
he ought to be punished.” The other juror declared, “ that 
he had expressed no opinion whatever, and that that which 
he had formed, was not decided.’”’ There is still less re- 
semblance between the case of Sprouce and any of the 
others above referred to. ‘That that decision, therefore, 
‘can neither be sustained on principle, nor consistently 
with subsequent adjudications,” is not only an erroneous 
charge entirely, but we venture to assert, upon the contrary, 
that the principle which it fairly settles, sanctioned by the 
English practice, and by two, at least, of the ablest courts 
of criminal jurisdiction in this country, has continued, for 
nearly twenty years, to be the doctrine of Virginia also, 
nowhere questioned or impugned in any way — certainly 


1 6 Rand. 708. 2 2 Leigh, 769. 
3 3 Leigh, 708. 4 5 Leigh, 708 
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nowhere substantially or expressly overruled by any sub- 
sequent decision, until the case of Maile v. Commonwealth, 
which was decided after the publication of the third volume 
of Mr. Robinson’s Practice, and which we have some reason 
for supposing, would never have been made but for that. 

Upon that decision now, regarding it as a novel one en- 
tirely, and as one neither sound on principle nor safe in 
practice, and least of all as warranted by the reasons which 
appear to govern it, the following observations are sub- 
mitted. 

It is observable, in the first place, that the competency of 
the juror Gibbs is wholly predicated by the court, upon a 
real or supposed inadequacy, in the statements which he 
had heard, to disqualify him. Singular as the ground may 
seem, it resulted, as a matter of necessity, from the view 
taken by the court. No adherence to the declarations of 
the juror; no interpretation of those declarations, in their 
literal or accustomed acceptation, could have led to the be- 
lief that he was competent. He had used, in fact, when 
called upon, the identical phraseology, which the courts 
themselves have generally adopted everywhere, to express 
their idea of incompetency. He had not only “ formed and 
expressed a decided opinion in the case,” but that opinion, 
as he stated, ‘‘ was still abiding on his mind.” "There was 
obviously no alternative, but either to reject the juror, to 
abandon all disqualification whatsoever, or, admitting the 
juror to be competent, to declare at the same time, notwith- 
standing his sworn assertion to the contrary, that his opin- 
ion was not decided. This accordingly is the conclusion 
come to, and the whole ground of the conclusion is, that he 
had not the materials for a fixed opinion; being satisfied, in 
the language of the court, ‘‘ that what he had heard was 
not a full detail of all the circumstances.’ How far this 
might be necessary to disqualify him, we shall presently 
have occasion to inquire more fully. It is sufficient to ob- 
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serve, at this time, that a different idea entirely, seems to 
have been entertained by the general court, in the case of 
Osiander,’ where the court made this remark: ‘‘ The cases 
heretofore decided by this court have settled, that one, who 
has formed and expressed a decided opinion, as to the guilt 
or innocence of the accused, is not 2 competent juror; and 
that it is not material, whether that opinion be founded on 
the evidence of witnesses, whose testimony he may have 
heard upon the trial, or conversations with witnesses, or 
common report. It is enough if the opinion is a decided 
one, and has been expressed.”’ How, indeed, there can ex- 
ist any doubt upon this point, it is difficult to conceive; and 
it is equally unintelligible, after the sworn assertion of a 


juror, that he has made up a decided opinion, how the truth 


of that assertion can thus be controverted by the court, and 
a different view entirely be ascribed to him. The juror, 
upon every principle we can think of, is the best judge of 
his opinion — whether it be a deliberate and decided one, or 
a mere hypothesis; whether it be something which his mind 
has thought about, and fixed upon, or nothing but the loose 
and vague and fluctuating impression of the moment. If 
he declare the former, must it not be taken that he speaks 
the truth? that he uses terms he understands, and which, 
in common-with other rational creatures, he designs to stand 
for his ideas? To admit him, on the ground that he has 
heard too little to disqualify him, presupposes the absurdity, 
on the one hand, that any definite degree of knowledge 
about the case, is essential to produce incompetence, and the 
impossibility, on the other, that, if there be, the court is 
competent to determine it. 'The law does not prescribe the 
modus cogitandi. It has nowhere attempted to define the 
limits and materials necessary for a fixed opinion. It can 
furnish no rule or standard for ascertaining the degrees of 
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faith, or the readiness and tenacity with which the mind ad- 
heres to any conclusion it may come to. These are, in their 
nature, extremely arbitrary and uncertain, depending, very 
often, not so much on any exercise of reason or regard to 
evidence, as on causes which have little to do with either. 
All belief, therefore, as to the strength or weakness of the 
opinion, whether predicated on the scarcity of the materials 
or the particular mode of their attainment, can reach no 
higher than conjecture. In no two, probably, out of two 
hundred, from the same detail of circumstances, would the 
same impressions be produced. Here the court were of 
opinion, that not enough had been heard to give rise toa 
decided opinion. This could only be conjecture. It could 
not be reduced to reasoning. Others might very well think 
differently. ‘The juror did, —at least he said so. Experi- 
ence shows, that the strongest prejudices, very frequently, 
are those which are adopted hastily upon mere impulse, 
without deliberation or inquiry, or even a knowledge of the 
facts which they relate to. So, that of two jurors, one of 
whom has heard everything about the case, and the other 
but the rumors of the country, it would scarce be strange, 
if he who knows the least, should manifest the greatest de- 
gree of prejudice, and the least capacity of the two to be 
governed by the evidence. 

So much, of necessity, therefore, must be trusted to the 
conscience of the juror. ‘To ensure the truth, if possible, 
the solemnity of an oath is added. If he says, upon that 
oath, that his opinion is decided, although in fact it may be 
otherwise, how is the objection to be obviated ? Is it for the 
court to rectify it, by declaring that the juror’s mind is 
different from what he represents it?) Why appeal to his 
veracity at all? Why subject him to a disclosure on his 
oath, if that disclosure, at least for all the purposes of ad- 
mission, is not to be deemed conclusive? Why not at once 
interrogate him, as to the extent of his intelligence about 
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the matter, and the sources from whence he has derived it, 
and leave it, in all cases, as a question for the court, 
whether these could form the basis of any abiding impres- 
sion on his mind? For to this,,at last, it is reducible. Be- 
sides this, he must be right in the assertion, or he wilfully 
misrepresents it, or he does not know the meaning of what 
he says, when he declares that his opinion is decided. 
Neither of which latter situations, any more than the for- 
mer, would place him on a ground of competency. ‘To ad- 
mit him, then, on the view taken by the court, is to exclude 
him upon other grounds, equally, if not more objectionable, 
than the existence of that which is denied. 

There seems to be a wide difference between rejecting a 
juror, whose declarations, on their face, would entitle him 
to admission, and admitting one, upon the other hand, who, 
if his declarations be true, ought to stand excluded. The 
former may be sometimes requisite, where it is evident that 
he feigns indifference, or affects an ignorance of the case, 
with a view to sit upon the trial. We can imagine no pos- 
sible case, however, when the latter would be necessary, or 
even proper; because the motive is beyond conception, 
which can ever induce an honest and intelligent juror to 
swear that his mind is made up, unless it were so. If the 
fact be so, he is incompetent; if it be not so, then (for any 
cause that may be assigned for it,) he is still an unfit de- 
pository of the life or liberty of another. 

As to the occasion of the opinion, — whence it comes; 
what circumstances may have called it into being; how far 
it may be founded upon evidence, or on causes which have 
no connection with the evidence ?— these are questions, we 
imagine, which can never properly form the subject of a 
legitimate inquiry. It is certainly not the mode by which 
the opinion has been come at, but the opinion itself, which 
disqualifies. The true inquiry, then, is, whether it indeed 
be there; whether, from any cause whatsoever, the juror 
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has received a bias, an abiding impress on his mind, an 
avowed preponderance or direction, either one way or the 
other, depending upon testimony to remove it. If so, he is, 
undoubtedly, incompetent. Has he heard but a portion of 
the evidence?) Who knows what that portion may contain ! 
It involves, perhaps, some material fact or circumstance in 
the case, an opinion upon which is admitted to be as objec- 
tionable as an opinion on the whole case. Has he heard but 
the rumors of the country? How exaggerated — how dis- 
torted may they be! How strong the prepossession, or how 
deep the prejudice which is founded, after all, but on 
rumor! Besides this, the recollections and relations of the 
past are forever mingling with the present. Innumerable 
circumstances of a private nature, which have no connec- 
tion with the evidence, often rise up at the first mention of 
a crime committed, giving their peculiar color to the offence, 
tending, with a force oftentimes as imperceptible as irresist- 
ible, either to the conclusion of guilt or the belief of inno- 
cence, as the case may happen. None but the juror knows 
how far such influences may affect him; and even he not 
always. All he can, at all times, tell with certainty, if he 
choose to do so, is the condition of his mind when called 
upon; whether or not it has made up an opinion in the 
matter. At least, if he cannot, nobody else can do it for 
him. 

The object of the law is, to secure to every man charged 
with felony the benefit of an impartial jury ; by which is 
to be understood, not a jury exempt from nothing but what 
is certain, but from everything which is likely to mislead 
them. ‘The objection to a decided opinion is not that it 
cannot be removed, but, in all probability, that it will not. 
The possibility, or even probability, of a change, does not 
make it hypothetical, —at least in the legal meaning of the 
term, as contradistinguished from decided. Of all of those 
that are excluded, there are few, if any, but would state 
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upon their oaths, that their opinions would be ruled by evi- 
dence ; and it is not from any doubt of their integrity, or 
any absolute incredulity as to their ability to decide impar- 
tially, that they are held to be improper jurors. In one 
sense, indeed, every opinion which a man may form on 
what he hears, may be said to be hypothetical; for it is 
based upon the supposition that what he has heard is true, 
and if it should turn out to be false, and he should be satis- 
fied of the fact, his opinion would of course be changed. 
But the question is, is it likely that he will be satisfied’? Is 
it probable, that after entertaining and expressing an opin- 
ion on the one side, he can so divest himself of the natural 
force and tendency of that opinion, as to look impartially to 
the other? It is not disputed but he may, but the life or 
liberty of a human being is not to be staked on sucha 
venture. 

To any rule as to the qualification of a juror, it would 
seem to be a secondary objection, that it has a tendency to 
exclude many. The answer to that is, that if their minds 
are in fact disqualified, then they ought to be excluded ; not 
one, or more, or most of them, but all of them, if necessary, 
until an impartial jury can be had, either in the county, or 
out of the county, as provided for by law. On the other 
hand, if their minds are not disqualified, it seems unreason- 
able to suppose that they will say so, — that they will either 
swear falsely from design, or from an ignorance of the terms 
they use. Possibly no rule can be adopted, free from all 
objection and abuse. How perfect soever it may seem in 
theory, in its practical application to the variety of cases 
which occur, — where men are called upon as jurors, whose 
feelings have been differently affected; whose characters 
and modes of thinking, whose opportunities and degrees of 
knowledge, and, consequently, whose opinions are diversi- 
fied; whose statements, too, are ever varying with each 


other, and frequently at variance with themselves, — it 
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must often become a question of nice discernment, and no 
little dispute and difficulty, as to who shall be rejected or 
received, so that equal and impartial justice may be render- 
ed, as well to the commonwealth as the accused. Between 
the inducements to obtain a trial, and the objections to hav- 
ing any but a fair one, time must very often be consumed, 
and difficulties will inevitably arise, more or less, of course, 
according to the magnitude of the offence, and its general 
notoriety in the country. But these difficulties have been 
greatly obviated, and the certainty of an impartial trial, at 
least eventually afforded, (as far, perhaps, as any legisla- 
tion can accomplish it,) by the provision already referred 
to—that is, by the power which the circuit courts possess 
to change the venue to some other county, either in their 
own or in any adjoining district, either at the instance of 
the prisoner, or without it, at their own discretion, if, in 
their opinion, the necessity of the case may require it. 
N. H. 





ART. VIII—POSTSCRIPT TO ARTICLE 1V., ON THE CASE OF 
THE CREOLE. 


Tue article on the case of the Creole, was in type before the 
letter from the secretary of state to Mr. Everett was made 
public. As a pendant thereto, we propose, in the most re- 
spectful manner, to make a few remarks upon this letter. 

The demand for redress, made by our government, is 
founded mainly on the charge, that the authorities at Nas- 
sau have interfered, to liberate from the control of their 
masters, certain slaves, who ‘‘ are recognised as property by 
the constitution of the United States, in those states where 
slavery exists.” 

Admitting, for the purpose of this argument, that the 
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constitution of the United States does recognise and protect 
slavery to the extent asserted in the letter, we cannot per- 
ceive that the authorities at Nassau have transgressed the 
line of their duty. 

As we understand it, the claim for indemnification ex- 
tends to the whole number of slaves, who were lost to their 
owners. Yet in this letter, a distinction is made between 
those slaves who were active in bringing the ship to Nas- 
sau, and those who were merely passive; between those 
who took part in the mutiny, and those who only took ad- 
vantage of it. ‘The argument hereupon is, that as all, ex- 
cept the mutineers, went to Nassau against their will, they 
should be restored, or paid for, and that the mutineers went 
there by force, and against the will of the officers and crew, 
and therefore they should be given up, or paid for. This 
double argument is hardly tenable. For if the case, after 
the slaves had come, (no matter how) within the British 
jurisdiction, is made in any degree to depend upon the 
question, whether they came there voluntarily or not, it 
follows, even on the ground taken by our government, that 
either the one class or the other is entitled to protection. 

We have before endeavored to show, that when a vessel, 
having slaves on board, comes within British jurisdiction, 
and the slaves are liberated by the interference of the au- 
thorities, no claim for indemnification can be maintained ; 
but we deny that any such interference has occurred in the 
case before us. 

The fact is, that, when the Creole arrived at Nassau, 
neither she nor the negroes on board of her were in posses- 
sion of the officers and crew. Far from it. She had, for 
the time, ceased to be an American vessel, and the Ameri- 
can ship’s company were entirely and irresistibly in the 
possession of the mutineers. If the negroes were not in 
custody, it is a contradiction in terms to say that the au- 
thorities at Nassau interfered, to set them free. They in 
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fact, only interfered to preserve that status, which all the 
negroes had gained by the act of the mutineers. The ship’s 
company alone could not reduce them back to their former 
position, and the authorities of Nassau would render no aid 
towards such reduction, or allow it to be effected against 
the will of the slaves. 

The real question must be, whether this course was jus- 
tifiable ? 

The secretary of state rests the argument upon the fact, 
that the negroes were carried to Nassau by an irresistible 
necessity, and that being characterized as property by the 
American law, that character, under that law, ought to re- 
main attached to them, and that by the law and comity of 
nations, the owners were entitled to British aid in securing 
their property, and that the authorities had no right to in- 
terfere in behalf of the slaves. 

The right of interference we have endeavored to maintain, 
in the former part of this article. 

No doubt it would have been the duty of the authorities 
at Nassau, to aid any American owner in securing his pro- 
perty, when thrown by accident on their coast. Property is 
everywhere entitled to protection by the law of nations. 

The secretary of state argues, that all objects which by 
the American law are declared to be property, are equally 
entitled to this protection. ‘l'his question must be settled by 
the law of nations, which is the law of nature applied to 
nations. 

This law is general. It does not deal with the fictions 
and conventional rules, which particular societies of men 
may have adopted, as suitable to their own interests and 
government. It does not establish any geographical lines, 
and declare, that any object on one side of that line is one 
thing, and that when it is moved to the other side, it loses 
or changes its nature, and becomes another thing. This 
law of nature recognises only manifest natural and univer- 
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sal truths, whether they are of a moral or a physical nature, 
and from these truths it deduces its rules. 

One of these natural moral truths is, that every man has 
a right to be protected in the enjoyment of his property, 
and therefore the duty of protecting property is enjoined 
upon all nations. 

One of these natural physical truths.is, that all inanimate 
objects and irrational animals are capable of becoming pro- 
perty, whenever appropriated. This quality is inherent in, 
and inseparable from them. 'They have no personality. 
They can have no rights. While they exist, it is impossible 
that this character should be taken from them. A nation 
may declare that a particular article shall not be property, 
or may proclaim it to be contraband, or may prohibit its 
importation. But these laws, so far as they attempt to 
change the intrinsic nature of the object, are mere fictions, 
which are only obligatory on the nation that enacts them. 

The law of nature and of nations is not affected by the 
local law with regard to these objects. Consequently when 
the forbidden or contraband article is thrown by accident 
within the jurisdiction of the nation that has denounced it, 
the humanity and truth of the law of nature interpose 
with paramount authority, to mitigate or suspend the harsh- 
ness or fiction of the local law, and the property is pro- 
tected for its owner, until, acting in good faith, he can re- 
move it beyond the local jurisdiction. 

Let us now apply this law to the case of the slave. 

Man has a twofold nature. He has a material, tangible 
body, and consequently if any nation is so unjust as to de- 
clare any particular class of men within its territory to be 
property, this class, by means of the coercion, which may 
be exercised over the bodies of the individuals that compose 
it, is obliged to submit to what is a mere fiction of the local 
law, and, unless palliated by dire necessity, a most wicked 
and injurious one. 
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This local rule, declaring man to be property, is alto- 
gether untrue in fact and morals. Not all the legislation in 
the world can change the decrees of Providence or reconcile 
the material nature of property, with the spiritual nature of 
man. The law of nature and of nations, dealing solely in 
actual truths, does not recognise this local fiction; and 
though it refrains from interference within the limits of the 
nation establishing it, yet it takes every opportunity beyond 
those limits of asserting or vindicating its own principles. 

It is one of the first of these principles, that man has an 
immortal soul, and it will not recognise any human institu- 
tion that is at war, as slavery is, with this catholic and im- 
mutable truth. 

When, therefore, a man, either by force or art, escapes 
beyond the limits of that local law, that fastens slavery 
upon him, he falls under the benign protection of the law 
of nature, which steps in and sets bounds to the local fic- 
tion, and declares that it shall only be respected within the 
jurisdiction of the community that promulgated it. The 
law of nature did not make man a slave, and therefore that 
law will not keep him one. 

Lord Palmerston in effect states the principle thus an- 
nounced, when he declares, that the discrimination to be 
observed between slaves and other property coming within 
British jurisdiction, is based upon the fact, that, in the case 
of the latter, there are but two parties in interest —the local 
authorities and the owners of the property ; whereas in that 
of the former, the slaves, being persons, form a third party, 
who have acquired rights inconsistent with the claims of 
the owners, which rights the British government is bound 
to respect.’ 

These principles meet also the argument of Mr. Forsyth, 


1 Lord Palmerston’s letter to Mr. Stevenson, January 7, 1837, Senate Do- 
cuments ,1538-9, Vol. ili., No. 216, p. 14. 
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“that the question of property must be decided by some 
other test than the municipal law, to which the owner has 
never voluntarily submitted himself.’”’* They show, also, 
what Mr. Stevenson says it is necessary to show, before the 
British position can be supported, “‘ that human beings can- 
not be the subject of property anywhere, or to any extent.” * 
They afford the answer to the objection of the secretary of 
state, that these negroes had never become so mixed with 
the British people, as that the English law should decide 
upon their condition. We believe that the English law 
must be permitted to decide upon the condition of all per- 
sons within its jurisdiction. But it is not necessary here to 
discuss this question; because if our argument is sound, the 
law of England is coincident with the law of nature and 
nations, and the course pursued towards these slaves may 
be referred to, and justified under either code. 

It is then under the sanction of this great law of nature, 
that Great Britain will act in rejecting our servile claims. 
The high moral ground which she has assumed on the 
question of slavery, is, to be sure, somewhat at variance 
with her treatment of her own starving population, or with 
her career in India, or her assault on the Chinese empire. 
But with all the manifold sins of their government, human- 
ity and the love of justice are characteristic of the people. 
This matter of emancipation is deep in their hearts. 'They 
have lavished money in millions; they have employed and 
exhausted the best intellect of the land, and no doubt they 
are willing to pour out their best blood in the cause. It is 
truly a cause to live and die for. It is the cause of the 
emancipation of the body and of the redemption of the soul 
of man, and it seems like a humble foreshadowing of that 
future state in which, lord Bacon says, “ not only the spirit 


} Senate Documents, 1838-9. Vol. iii., No. 216, p. 5. 
3 Ibid. p. 19. 
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but the body changed shall be advanced to immortality.” 
We can conceive of no greater national crime, than a war 
undertaken with the hope of humbling the pretensions of 
England on this subject. 

The secretary of state denies the right of emancipation, 
which the British government claims on the ground, that 
slavery has ceased to exist within the British colonies. He 
maintains that the United States would assert the same 
rights, in cases like the present, in the ports of England, as 
in those of her colonies. It will very readily be conceded, 
that the ports of the mother country, and of the colonies 
affected by the act of 3 and 4 William the fourth, must, 
since the abolition of slavery throughout the British domin- 
ions, be placed upon the same footing. But that footing is, 
the right of Great Britain in all such cases to emancipate. 

This claim was expressly advanced by lord Palmerston 
in his letter of January 7, 1837, to Mr. Stevenson.’ 

We think, too, that the United States are, in fact, estopped 
to deny to Great Britain the right which she asserts to 
protect and emancipate all persons coming to her shores. 
When lord Mansfield gave the final enunciation of the law 
of England, on the subject of slavery, in Somerset’s case, 
nearly all the states of this union were part of the British 
dominions, and consequently they were parties to, and ac- 
quiescent in this opinion. Under it, if the slaves of the 
southern planters had escaped to England, the masters 
would have had no redress, any more than the owner of the 
negro Somerset. The principle for which Great Britain 
now contends was established, so far as the parent soil was 
concerned, while we, as members of the British empire, 
were parties to the settlement of the rule, and it cannot be 
contended, that by our violent separation from Great Britain, 
we acquired any new right to demand an alteration in her 
law. 


' Senate Documents, 1838-9, Vol. 3, No. 216, p. 15. 
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If we are thus bound to acquiesce in the original de- 
claration of the principle, as applied to the soil of England, 
we do not see how we can object to the right which Great 
Britain claims, of extending the operation of this established 
principle, to other parts of her dominions. Great Britain 
now has the same right to say that there shall be no slaves 
at Nassau, as she had seventy years ago to say, that there 
should be none at Westminster, and if we are concluded on 
one point, why are we not on the other ? 

In illustration of his position, the secretary supposes the 
case of an American vessel, lawfully having slaves on 
board, and wrongfully captured by a British cruiser, and 
carried to England. He maintains that in such case the 
slave ought to be restored. 

We remark, in the first place, that such a case is very 
different from that of the Creole. In this case there was 
no interference on the part of Great Britain, until the vessel 
and the negroes were, actually, without any British inter- 
vention, within British jurisdiction. But even in the case 
stated, we believe that the slaves would not be restored in 
specie. ‘The British cruiser, having committed a wrongful 
act in making the capture, the owner, according to the 
principles very properly laid down by the British govern- 
ment, would be entitled to redress, but as the negroes had, 
by coming within the British jurisdiction, ceased to be 
slaves, we believe that specific restitution would be refused. 
It is possible for an innocent party to acquire a right by the 
wrongful act of another, and this would be the case of the 
slaves in question. Lert non debet, factum valet. 'There 
have been several cases where slaves have been thus 
wrongfully captured, and redress ordered, but they were 
cases where the vessels were brought not to the mother 
country, but to the colonies, and it does not appear in any 
of them, that we have read, that the slaves captured were 
specifically restored. 
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In this letter another case is put, in the following words; 

‘Suppose that, by the law of England, all blacks were 
slaves, and incapable of any other condition; if persons of 
that color, free in the United States, should, in attempting 
to pass from one port to another in their own country, be 
thrown by stress of weather within British jurisdiction, and 
there detained for an hour or a day, would it be reasonable 
that British authority should be made to act upon their 
condition, and to make them slaves ?”’ 

The reply to this is—that it is one of the cases where, 
according to the principles already adduced, the law of na- 
ture and of nations ought to be paramount over the local 
law. 

But aside from this reply, the question seems an unfor- 
tunate one for an American to ask, for the free black citi- 
zens of the northern states of the union, who are called by 
their business to, or thrown by necessity within, the southern 
states, are condemned to a slavery more or less severe and 
enduring. Colored strangers, from the northern states, are 
by law imprisoned until they are ready to depart in the 
vessel in which they came. And it is said that there are 
now many free colored citizens of New England, working 
in chains on the roads and levee of New Orleans, and 
doomed to hopeless slavery, because the presumption of 
color is against them; and, being confined and restrained 
on that presumption, they have neither the means nor the 
liberty to procure the necessary evidence to rebut it. 

It is a disgraceful and mortifying fact, that in our south- 
ern ports a protection to colored freemen is afforded under 
the British flag, which our own is unable to secure to them. 
The severity of the laws applies, in terms, to all colored 
strangers, but a violation of the persons of some British 
negro sailors having occurred in the port of Charleston, in 
1826, the British government took the matter up, and since 
that time, with a commendable prudence, the southern 
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authorities have abstained from molesting negroes in their 
ports, while resting under the sanctuary of the red cross 
of England.’ 

We think that the claim which our government makes 
upon Great Britain of a strict observance, not of the laws 
of the United States, or of rights derived under those laws, 
but of the local rights and privileges of individual members 
of the union, which at the utmost are only guarantied by 
the United States, is, at this moment, an awkward and 
ungraceful pretension. For the occurrences of the M’Leod 
case must be still a subject of fresh and painful recollection, 
to the British government. In that case, Great Britain asked 
of our federal government redress for an admitted infraction 
of her rights, under the law of nations. Yet the state of 
New York, in this case, placed safely beyond the reach of 
British coercion or negotiation, was able to disregard the 
unquestioned law of nations, and to violate the rights of 
Great Britain, who, disappointed in her appeal to our 
national government, finding it powerless to afford her re- 
dress, was obliged to submit in passive endurance to the 
wrong, and to expose her subject and servant, to the chances 
of atrial by jury, in the midst of an exasperated popula- 
tion, when it was conceded by the only American authority 
with which our institutions enabled her to communicate, 
that he was entitled to an immediate discharge. 

And now we call upon Great Britain to guaranty and 
preserve the at best, doubtful and uncertain rights of indi- 
vidual states of this union. 

We cannot believe that the British government will feel 
itself placed in an awkward position, with regard to the 
mutineers. If they are tried at all, which we doubt, they 


' We take these facts from a report made by George Bradburn to the 
house of representatives of Massachusetts, at the session of 1839, being No 38 


of the house documents for that year. 
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will be tried before some British tribunal. Notwithstanding 
some intimations to the contrary, which we have heard, 
we do not believe that the idea will be entertained for a 
moment of giving up these men to the American govern- 
ment. If Great Britain is arbitrary and imperious, she is, 
on this subject at least, consistent, and if she were to with- 
draw her protection from these men, she would be false to 
the principles and the policy on which she has been acting 
for the last seventy years. 

We can entertain no hope or fear, from the change in the 
ministry, that the American claim will be heard more fa- 
vorably, in the case of the Creole, than in that of the En- 
terprise. Emancipation is not a party, but a national 
question, in Great Britain. There is but one opinion upon 
it. Lord Aberdeen himself is committed upon the question, 
for when he was colonial secretary during the short-lived 
tory administration of 1834-5, he took part in the discus- 
sions and negotiations relating to the Comet, Encomium, 
and Enterprise. Whatever his opinions may be, we feel 
very sure that no British ministry would dare to face par- 
liament or the people as advocates of the surrender of fugi- 
tive slaves. 

We regret the course which has been taken with regard 
to the Creole, by our government. It may be regarded as 
certain that we shall get no unforced satisfaction from 
Great Britain. We think it equally certain that we cannot 
compel her either to give satisfaction for the past, or to 
change her policy for the future. It impairs the respecta- 
bility and dignity, both of nations and individuals, to ad- 
vance pretensions which they cannot sustain or enforce. 
In this predicament we shall be placed by Mr. Everett's 
necessary compliance with the instructions he has received. 
It is no part of our plan to discuss the probabilities of col- 
lision between the two countries. We believe that we shail 
escape the scourge of war, if the present causes of difference 











1842.] Note by the Editors. 191 


are not increased ; but we greatly fear, that, in the estima- 
tion of Europe, our demand of indemnification, in the 
case of the Creole, and the inevitable refusal which will 
ensue, will plunge us to a still lower deep in that abyss of 
discredit, into which, as a nation, we have already fallen. 


NOTE BY THE EDITORS. 


Havinc inserted, in the present number, an article on the right of visitation 
and search in time of peace, and also articles on the right of indemnification 
in the case of the Creole, in reference to which subjects there are very strong 
feelings of a local, if not political nature; we deem it not unimportant, in 
order to prevent misconception, to republish the following paragraph, from 
a statement of the plan and objects of this journal, contained in the number 
for April, 1838. 

“‘ The practice of affixing the initials of the writers to their articles, though 
not considered as indispensable, has been adopted as the general rule. The 
editors thus have it in their power, as the nature of the topics, discussed in 
the pages of their journal, makes it proper they should have, to relieve them- 
selves from being responsible for the opinions advanced in the articles which 
they publish, or for the inferences which might possibly be drawn from 
them. In general, therefore, the articles published in the Jurist will be 
signed with the initials of the several writers; and must consequently be 
regarded as expressing their sentiments alone. The papers, prepared by the 
editors themselves, are not to be deemed exceptions.” 
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JURISPRUDENCE. 


I.— DIGEST OF ENGLISH CASES. 
COMMON LAW. 


Selections from 11 Adolphus & Ellis, parts 3 & 4; 4 Perry & Davison, part 
2; 1 Gale & Davison, part 1; 8 Scott, part 4; 7 Meeson & Welsby, part 1; 
and 9 Dowling, part 4. 


BASTARD. ( What evidence sufficient to illegitimize the child of 
a married woman.) A woman who was married in 1812, in 
1818, her husband being alive, went through the form of mar- 
riage with another man, with whom she cohabited till ,1832: 
Held, that the Quarter Sessions, in 1840 (the husband being still 
alive) were not justified in finding, upon these facts alone, and 
without any evidence of the non-access of the husband, that her 
child, born in 1821, was illegitimate. Reg. v. Inhabitants of 
Mansfield, 1 G. & D. 7. 

BILLS AND NOTES. (Promissory note, what is — Guarantee 
— Consideration.) An instrument was in the following terms: 
—‘ I undertake to pay to R. I. the sum of 6/. 4s. for a suit of, 
ordered by D. P.:” Held, that it was not a promissory note, 
but good as a guarantee, as the consideration could be collected 
by necessary inference from the instrument itself. Jarvis v. 
Wilkins, 7 M. & W. 410. 

2. (Notice of dishonor.) In an action by the indorsee against the 
drawer of a bill of exchange, it is enough for the plaintiff to 
show, to the satisfaction of the jury, that the letter containing 
the notice of dishonor was posted in such time as that, by the 
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due and usual course of the post, it would be delivered on the 
proper day. 

The post-office mark is not conclusive of the time when the 
letter is posted. Stocken vy. Collin, 7 M. & W. 515. 

BOND. (Assignment of — Operation of 13 Eliz. c.5— Right of 
action on.) A bond is not ‘‘ goods” or “ chattels” within 13 
Eliz. c. 5, as to fraudulent alienations. 

Where a party, after assigning an annuity bond to trustees 
for his wife and children, and in the event of the children dying 
without issue, in trust for himself, his executors, &c., became 
insolvent: Held, the contingency in favor of the insolvent not 
having happened, that his assignees, under 1 Geo. 4, c. 119, had 
no beneficial interest in the bond, nor, consequently, any right 
of action on it. Sims v. Thomas, 4 P. & D. 233. 

CONTRACT OF SALE. ( Time, when of the essence of the contract 
— Rescission of contract.) Ona contract for the sale of a speci- 
fic chattel on credit, time is not, without express stipulation to that 
effect, of the essence of the contract; and the vendee, on tender 
of the price, although after the expiration of the period of credit, 
may maintain trover against the vendor to recover such chattel. 
The vendor cannot rescind the contract on nonpayment at the 
day. (6 B. & C. 360; 4B. & C. 941; 5 B. & Adol. 313.) 
Martindale v. Smith, 1 G. & D. 1. 

DEBTOR AND CREDITOR. (Effect of release of debt on secu- 
rities held by the creditor.) By the release of a debt, by a 
composition deed, the creditor loses also the right to retain a 
written instrument deposited with him by the debtor as a security 
for the debt. Therefore, the relinquishment of such security, 
for the benefit of the debtor, forms no consideration for a parol 
promise by the debtor to pay the residue of the debt, beyond the 
amount of the composition received under the deed. Cowper v. 
Green, 7 M. & W. 633. 

DEVISE. (Ambiguity in description of devisee— Parol evi- 
dence.) On a devise to M. B., widow, for life, and her three 
daughters, Mary, Elizabeth, and Ann, in fee, an illegitimate 
daughter, named Elizabeth, claimed as being the only Elizabeth 
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answering the description at the time of the will’s being made, 
a legitimate daughter Elizabeth having been dead six years 
previously : Held, that parol evidence was admissible to show 
that the testator intended his legitimate daughter as devisee, and 
that he did not know of her death. Doe d. Thomas v. Beynon, 
4P. & D. 193. 

(Same.) Devise to J. A., the grandson of my brother, in fee, 
charged with 100/. to each and every of the brothers and sisters 
of J. A. 

After it had been shown that the brother of the testatrix had 
two grandsons named J. A., the one with several brothers and 
sisters, and the other with only two brothers and one sister: 
Held, that evidence was admissible of a declaration by the tes- 
tatrix, some months after making her will, that she had devised 
the property in question to the J. A. who had only two brothers 
and sisters. (2M. & W. 129; 5M. & W. 363.) Doe d. Allen 
v. Allen, 4 P. & D. 220. 


. (To trustees, when it gives a fee.) Devise of all the testator’s 


estate, right, title, &c. therein, to trustees, their heirs and assigns 
for ever, upon trust and to the intent that A. should hold to him 
and his assigns for life, subject to the payment of an annuity, 
and to the further intent that he should cut as much timber as 
should be necessary for the use of the farm: and after A’s 
death, then to the use and behoof of the trustees “ and their as- 
signs, in trust, and | give the same unto B. and his heirs and as- 
signs for ever, and for want of issue, to the use and behoof of 
my trustees and their assigns, in trust to preserve the uses, &c. 
from being defeated: and for want of such issue, to C., his 
heirs and assigns for ever: and furthermore, upon this trust, 
and to the further intent, that my trustees, their heirs or assigns, 
by mortgage or demise of my real estate, or from the rents, or 
by such other ways as they shall think fit, raise 80/. for pay- 
ment of my debts.” Held, that the trustees took the legal 
estate in fee. (4 Ad. & E. 582; 7 Ad. & E. 636.) Doe d. 
Davies v. Davies, 1 G, & D. 33. 

(Of fee by implication.) A testator, after directing that all 
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his debts and funeral expenses should be paid by his executors 
thereinafter named, devised to A., a particular farm, without 
words of limitation, and other farms to B., C., and D., respect- 
ively, in the same terms; and appointed A. and B. joint execu- 
tors and residuary legatces of his will: Held, that A. took a life 
estate only in the farm devised to her. Doe d. Roberts v. 
Roberis, 7 M. & W. 382. 

EVIDENCE. (Proof of old writings.) Letters more than thirty 

years old, produced from the proper custody, prove themselves. 

The defendant produced letters thirty years old, purporting to 
be addressed to her mother, and proved that she was living with 
her mother at the time of her death, when her papers and keys 
were given up to her; Held, that the custody was proper. Doe 
d. Thomas v. Beynon, 4 P. & D. 193. 

2. (Parol evidence to explain deed.) Where a deed purported to 
convey a messuage with the appurtenances, purchased at an 
auction, it was held that neither the conditions of sale at the 
auction, signed by the purchaser, nor his own declarations as to 
the extent of his purchase, were admissible in evidence, to shew 
that a garden which had been usually enjoyed with the mes- 
suages was expressly excepted from the sale. (2 Saund. 401; 
1 Bos. & P. 53; 4 Ad. & E. 76.) Doe d. Norton vy. Webster, 
4P. & D. 270. 

3. (To explain mercantile contract.) Where a sold note ex- 
pressed ‘*18 pockets of hops at 100s.,”’ held that parol evidence 
was admissible to shew that the 100s. meant the price per cwt. 
(3. Campb. 426.) Spicer v. Cooper, 1 G. & D. 52. 

4. (Comparison of handwriting.) Where a witness, called to 
prove the signature of the attesting witness to a bond, swore 
that the signature was not in the supposed attesting witness’s 
handwriting, another paper (not in evidence in the cause) was 
put into his hand, which he also stated was not that person’s 
writing: Held, that the plaintiff was not at liberty to prove, for 
the purpose of contradicting the witness in the box, that this 
paper was actually written by the attesting witness to the bond. 


(11 Ad. & E. 322.) Hughes v. Rogers, 8 M. & W. 123. 
13* 
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LARCENY. (By finding.) A person purchased at a public 


auction, a bureau, in which he afterwards discovered, in a secret 
drawer, a purse containing money, which he appropriated to his 
own use. At the time of the sale, no person knew that the bu- 
reau contained anything whatever: Held, that if the buyer had 
express notice that the bureau alone, and not its contents, if any, 
was sold to him; or if he had no reason to believe that anything 
more than the bureau itself was sold, the abstraction of the 
money was a felonious taking, and he was guilty of larceny in 
appropriating it to his own use. But that if he had reasonable 
ground for believing that he bought the bureau, with its contents, 
if any, he had a colorable right to the property, and it was no 
larceny. (2 East, P. C. 664; 8 Ves. 405.) Merry v. Green, 
7M. & W. 623. 

LIEN. Where chattels are deposited with a party who claims a 
lien on them, after notice from the bailor of the sale of the 
chattels to a third party, the bailee cannot, as against the vendee, 
claim a further lien in respect of a debt incurred with him by 
the bailor after such notice, though the chattels remain in his 
books in the name of the bailor. Barry v. Longmore, 4 P. & 
D. 344. 

LIMITATIONS, STATUTE OF. (Part payment, how to be 
proved.) An acknowledgment of part payment by a defend- 
ant, to take a debt out of the statute of limitations, under 
9 Geo. 4, c. 14, s. 1, must not only be in writing, but be signed 
by him. (3 Y. & J. 518.) Bayley v. Ashton, 4 P. & D. 204. 

2. (The same.) A verbal acknowledgment by the debtor, with- 
in six years, of the part payment of a debt, is not sufficient to 
take the case out of the statute of limitations. (3 Y. & J. 
518; 2C. M. & R. 723; 4P. & D. 204) Maghee v. O’ Neil, 
7M. & W. 531. 

PRINCIPAL AND AGENT. (Liability of committee-men of 
club.) A club was formed, by the regulations of which the 
members paid entrance-money and an annual subscription, and 
cash was paid for provisions supplied to the house. The funds 
of the club were deposited at a banker’s, and a committee was 
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appointed to manage the affairs of the club, and to administer 
the funds, but no member of the committee had authority to 
draw cheques, except three who were chosen for that purpose, 
and whose signatures were countersigned by the secretary ; 
Held, in an action brought against two of the committee by a 
tradesman who had supplied wine on credit, ordered by a mem- 
ber of the committee for the use of the club, that the tradesman 
was not entitled to recover without proving either that the de- 
fendants were privy to the contract, or that the dealing on credit 
was in furtherance of the common object and purposes of the 
club. Todd vy. Emly, 7 M. & W. 427. 

SETTLEMENT. (By hiring and service— Residence.) A yearly 
servant left his master’s house from illness before the end of the 
year, and went and resided at his father’s house in a different 
parish, where he remained to the end of the year, his master 
supplied him with food and medical attendance for the entire 
period he was absent, and paid him wages for the whole year: 
Held, that the pauper gained a settlement by hiring and service 
in the parish where he resided during his illness. (3 B. & 
Adol. 420.) Reg. Inhabitants of East Winch, 4 P. & D. 342. 

SLANDER. (Words imputing insolvency.) Slander for speak- 
ing of the plaintiff the following words: “I will bet 52. to 11. 
that Mr. J. (the plaintiff) was in a sponging house for debt with- 
in the last fortnight, and [can produce the man who locked him 
up; the man told me so himself.” And in answer to the fol- 
lowing question from a bystander, ‘‘ Do you mean to say, that 
Mr. J., brewer, of Rosehill, has been to a sponging-house within 


bb) 


this last fortnight for debt?” the defendant said, ‘‘ Yes, I do.” 
The jury found that the words were spoken of the plaintiff in 
the way of his trade: Held, that the action was maintainable, 
and that the verdict was right, as it was plain from the conver- 
sation that the words were spoken of the plaintiff in his charac- 
ter of a brewer. 

Semble, also, that the words were actionable independently of 
that, because they must necessarily affect the plaintiff in his 
trade and credit. Jones v. Littler, 7 M. & W. 423. 
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TENDER. A tender is not bad because the party demands a re- 


ceipt for the sum tendered, where the other party objects on 
another ground, and not on that. (Peake’s N. P. C. 239.) 


Richardson vy. Jackson, 9 D. P. C. 715. 


TRESPASS. (Declaration in— Abuttals.) In trespass qu. cl. 


9 
we 


fr. the declaration described the locus in quo as part of the 
seabeach, and lying between high and low water mark, and abut- 
ting landwards towards the north, on five closes particularly 
described. On the trial, it appeared that these abuttals were 
not immediately contiguous to the locus in quo, but that there 
intervened a waste strip of shingle, which was no part of the 
seabeach: Held, that the abuttals were not proved. Webber v. 
Richards, 1 G. & D. 114. 

(For cutting away plaintiff’s land, measure of damages in.) 
In trespass for cutting into the plaintiff’s close, and carrying 
away the soil, the proper measure of damages is the value to 
the plaintiff of the land removed, not the expense of restoring 
it to its original condition. Jones v. Gooday, 8 M. & W. 146. 


USE AND OCCUPATION. (When maintainable for house burnt 


down.) Where an upper floor of a house was occupied at a 
rent payable quarterly, and during the currency of a quarter, 
the house was burnt and rendered uninhabitable, it was held that 
the landlord was nevertheless entitled to recover, in an action for 
use and occupation, at least the amount of rent for the occupa- 
tion up to the time of the fire from the quarter-day preceding. 
Packer v. Gibbons, 1 G. & D. 10. 


WARRANTY. (Of horse — Unsoundness, what is.) Defective 


formation, or badness of shape, which has not produced lame- 
ness at the time of the sale of a horse, although it may render 
him more liable to become lame at some future time, (e. g. 
‘*‘curby hocks”) is not an unsoundness. (1 M. & Rob. 299.) 
Brown vy. Elkington, 8 M. & W. 132. 
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EQUITY. 


Selections from 2 Beavan, part3; 3 Same, part 1; 1 Craig & Phillips, part 
1; 4 Younge and Collyer, part 2. 


ACCOUNT. (Jurisdiction.) The mere existence of cross de- 
mands, not sufficient ground for restraining action at law on ac- 
count stated. Norris v. Day, Y. & C. 475. 

ADVERSE POSSESSION. (Lessee.) Semble, that non-pay- 
ment of rent, where rent is reserved, is adverse possession in 
lessee. Exp. Jones, Re St. Phillip’s Bridge Company, Y. & 
C. 466. 

CONTRIBUTION. (Joint garantee— Parties.) Where a va- 
riety of parties by one deed entered into a guarantee to the 
amount each of a certain specified sum: Held, that there was no 
contribution between them, and that one of them could alone 
maintain a bill to avoid the guarantee for fraud. Pendlebury v. 
Walker, Y. & C. 424. 

COPYRIGHT. (Equitable titlek— Assignment.) After plaintiff 
had obtained equitable title to copyright of foreign music by as- 
signment without memorandum, but before he obtained the legal 
title, the work was imported and sold by other parties, not the 
defendant, bill for an injunction against the defendant who sold 
the work after the plaintiff had obtained the legal title also, was 
dismissed, the Court stating at the same time, that an equitable 
title to copyright might be protected by injunction. Chappell v. 
Purday, Y. & C. 485. 

2. (Rights of foreigner.) The right of a foreigner to copyright, 
which is expressly recognised by the 1 & 2 Vict. c. 59, existed 
even under the previous statute, where at least the work, though 
composed or written abroad, was first published here. Chappel 
v. Purday, Y. & C. 485. 

HUSBAND AND WIFE. (Fravud on marital right). Although 
generally mere silence by the intended wife, as to the existence 
and disposal of property belonging to her, and consequent igno- 


rance of the husband up to the time of marriage, will be suffi- 
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cient to avoid a settlement made by the wife in contemplation of 
the marriage, yet where the evidence did not show that “the 
intended husband”’ was the one she actually married, and the 
undisclosed settlement was made two months before the mar- 
riage, such settlement, which was for the benefit of herself and 


the children by a former husband, of property coming from 


g 
such husband, was held good. England v. Downs, 2 B. 522. 

INJUNCTION. (Legal grounds— Fraud.) Injunction to re- 
strain action brought by architect for his commission, alleging 
fraud in taking gratuities from tradesmen, dissolved at hearing, 
such fraud being a defence at law. Norris v. Day, Y. & C. 
475. 

INTEREST. (On money paid into Court.) Where a party hold- 
ing property subject to a charge had been ordered, with his con- 
sent, to pay the amount into Court, with the interest, on a certain 
day,and made default on the day, he was ordered to pay further 
interest on the principal only. Wilkinson v. Charlesworth, 2 
B. 470. 

MARRIAGE SETTLEMENT. (Future property of wife.) Held, 
that a covenant by husband to settle any money that might de- 
volve by will or otherwise to the intended wife, did not embrace 
a legacy bequeathed to her for her separate use ; and on her 
death intestate, it was held to belong to the husband jure maritt. 
Drury v. Scott, Y. & C. 264. 

MASTER’S REPORT. (Apparent error.) Where no objection 
had been carried in, and no exception taken, but the finding, 
which was as to the priorities of mortgages, was inconsistent 
with the facts stated in the report, the court refused to act upon 
it, leaving it to the parties interested to get rid of the finding as 
they might be advised. Gregory v. West, 2 B. 541. 

2. (Wrong valuation.) Over estimate in value no ground for 
exception to master’s report, where he had not proceeded on a 
wrong principle. Oliver v. Adderley, Y. & C. 423. 

MORTGAGE. (Annual rests.) A. having agreed for the pur- 
chase of part of a property, subject to a mortgage, entered into 
possession without paying the purchase money, and afterwards 
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took a transfer of the mortgages on the whole, upon which an 
arrear of interest, less than the unpaid purchase money, was 
then due: Held, that the rule applied, that an account will not 
be given with annual rests against the mortgagor where there 
was an arrear of interest at the time of his taking possession. 
Finch vy. Brown, 3 B. 70. 


. (Annual rests—Subsequent liability.) Although generally a 


mortgagee does not become liable to account with annual rests 
unless he waits at the time of taking possession, yet where the 
arrear of interest which then subsisted, and which excluded the 
right to annual rests, became by subsequent arrangements with 
the mortgagor converted into principal, the court directed the 
account with annual rests. Wilson v. Cluer, 3 B. 136. 


NUISANCE. Encouragement — General allegation. A party 


may so encourage a party in the erection of a nuisance, as to 
give him an equity for an injunction to restrain an action for 
damages, and a general allegation of such encouragement will 
let in evidence of particular acts of encouragement, and is 
therefore sufficient statement of the equity to preclude a de- 
murrer. As to what amounts to encouragement, guere. Wil- 
liams v. The Earl of Jersey, C. & P. 91. 


PARTIES. (Misjoinder of plaintiffs.) It is not necessary that each 


plaintiff should be interested in, and entitled to, every part of the 
relief prayed, and where a bill was filed by a woman and her 
children to recover trust money that had been misapplied and 
for appointment of new trustees, and it was alleged that the 
mother, having been party to the breach of trust was precluded 
from asking for the recovery of the money, the court thought, 
that even supposing that to be so, yet she would have been 
properly joined with her children as plaintiff in respect of her 


common interest in the appointment of new trustees. Buck- 
eridge v. Glasse, C. & P. 126. 


PRINCIPAL AND AGENT. (Broker— Fraud.) Where a 


broker sold to his employer, as being the property of a third 
person, shares held in trust for him the broker, the transaction 
was set aside without entering into the question of fairness of 
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price, at the expiration of twelve years, the fraud not appearing 
to have been discovered more than a year. Gillett v. Pepper- 
corne, 3 B. 78. 

PRODUCTION OF DOCUMENTS. (Joint possession.) De- 
fendant stating by his answer that certain books relating to a 
concern, in which the plaintiff was stated to be a partner with 
defendant, were in possession of the treasurer of the concern 
on behalf of the several shareholders, many of whom were not 
parties: Held, that production could not be ordered. Murray 
v. Walter, C. & P. 114. 

RECEIVER. (Amount of allowance.) There is no general 
rule as to the percentage to be given toa receiver, but the 
amount depends upon the nature of the property. Instances 
of different rates. Day v. Croft, 2 B. 488. 

SCOTCH MARRIAGE. (Conflicting representations — Fraud.) 
The widow of an Indian officer entitled as such to a pension 
during widowhood, having formed a connection with a man 
with whom she cohabited in Scotland, they held themselves out 
to the world there as man and wife, though there was only one 
declaration to that effect proved, and that by the lady, while for 
the purpose of retaining the pension she continued to make 
half-yearly declarations of her continuing a widow: Held, on 
exception to master’s report, that he was right in finding no 
valid marriage had taken place. Robertson vy. Crawford, 3 B. 
102. 

TENANTS IN COMMON. (Mutual rights — Injunction.) 
Where five out of six tenants in common had, contrary to the 
wishes of the other, granted a lease to a railway company at 
arent three times greater than the rent formerly got for‘the 
premises, the court refused to restrain the dissenting tenant 
from removing the rails laid down by the company. Durham 
and Sunderland Railway vy. Wann, 3 B. 119. 

WILL. (Accumulation.) The periods of lawful accumulation 
is limited to twenty-one years from the death of the testator, 
though it may not commence till some time after. Webb v. 

Webb, 2 B. 493. 
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2. (Attainment of twenty-fifth year.) A person attains his twenty- 
fifth year on the completion of his twenty-fourth. Grant v. 
Grant, Y. & C. 256. 

3. (Specific legacy — Canal shares.) 'Testator having at the date 
of his will fifteen and a half shares in the Leeds and Liverpool 
Canal, which by act of parliament were to be deemed personal 
estate, bequeathed ‘‘ five and a half shares in the Leeds and 
Liverpool Canal to A, five to B, and five to C.” He afterwards 
parted with them: Held, that the legacy not being specific, was 
not adeemed, there being no words of reference to the shares 
of the testator, and the nature of the property not altering the 
case. Robinson vy. Addison, 2 B. 515. 


II.—DIGEST OF AMERICAN CASES. 


Selections from 23, 24, and 25 Wendell’s and 1 Hill’s (N. Y.) Reports; 1 


Alabama Reports ; and 23 and 24 Pickering’s (Mass.) Reports. 


ACCORD AND SATISFACTION. (When bar.) An accord 
and tender of performance, is no bar to an action; to render 
an accord a bar, it must be executed. The Brooklyn Bank 
v. De Grauw, 23 Wend. 342. 

2. (Fraud.) If a debtor, through a wilful misrepresentation or 
suppression of material facts in respect to the state of his affairs, 
induces his creditor to accept the note of a third person for part 
of the demand, in full payment and discharge of the whole, the 
accord and satisfaction are void ; and even the creditor’s release, 
obtained under such circumstances, may be set aside in equity. 
Stafford vy. Bacon, 1 Hill, 532. 

ACTIONS. (Counsellor.) An action lies at the suit of a coun- 
sellor, against his client ; and the plaintiff is entitled to recover, 
under a quantrum meruit, a reasonable compensation for his 
services, in arguing a cause. Stevens v. Adams, 23 Wend. 57. 

2. (Local.) An action will not lie here for any injury done by 
the diversion of a water-course where the premises injured are 
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situate in another state: the injury so far savors of an injury 
to the realty as to be classed with local actions, and though the 
courts of New York will entertain actions which are in their 
nature transitory, notwithstanding they arise abroad, they will 
not do so as to actions which are in their nature local. Watts’ 
Adm’rs v. Kinney, 23 Wend. 484. 

ACTION ON THE CASE. (Against railroad company.) An 
action lies by the owner of land against a railroad company, if, 
in the construction of their road upon or across a public high- 
way they raise an embankment by which the owner of the land 
is obstructed in passing to and from the road, and his property 
is otherwise rendered less valuable, notwithstanding the charter 
of the company authorizes the entry upon and use of such pub- 
lic highway ; the license relates only to the road, and leaves 
the company liable to consequential damages sustained by indi- 
viduals. Jletcher v. The Auburn and Syracuse Railroad 
Company, 25 Wend. 462. 

ARBITRATION AND AWARD. (Pending suit.) A submis- 
sion to arbitrators of the subject matter of a pending suit, and 
an award thereon, puts an end to the suit; and the plaintiffs 
remedy afterward is on the award. West v. Stanly, 1 Hill, 69. 

ASSUMPSIT. (Money collected under a judgment.) Assumpsit 
lies to recover back money collected under a judgment subse- 
quently reversed on error; and the action lies against the real 
parties plaintiffs, where the suit was prosecuted in the name of a 
nominal plaintiff: therefore by assignees of a chose in action in 
the name of the assignor. Maghe v. Kellogg, 24 Wend. 32. 

2. (By real against nominal plaintiff.) Where a female is de- 
bauched in the house of a stranger, and he by writing under 
seal authorizes a party standing in loco parentis to sue in his 
name for the recovery of damages, and a suit is accordingly 
commenced and judgment recovered, after which the nominal 
plaintiff acknowledges of record satisfaction of the judgment, 
an action may be maintained by the party thus authorized to sue, 
against the nominal plaintiff for the recovery of the amount of 
the judgment, and the suit may be brought in assumpsit, not- 
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withstanding that the writing giving authority to sue is under 
seal. Stanton v. Thomas, 24 Wend. 70. 

( Tenant in common.) A tenant in common may maintain as- 
sumpsit against his co-tenant, to recover his share of a gross 
sum received by the latter, for the use or hire of property held 
in tenancy in common ; it is not necessary in such case that he 
should resort to the action of account, or toa bill in equity. 
‘ochran v. Carrington and Prall, 25 Wend. 409. 


. (Against lunatic on implied promise.) Where the guardian 


of a lunatic purchased merchandise (which was charged to 
him) for the use of the lunatic and his family, an action can- 
not be maintained against the lunatic, upon an implied promise 
to pay the amount, though he has recovered his reason, and 
his property been restored to him, without the guardian’s retain- 
ing any part of it, to indemnify himself for his liabilities on ac- 
count of his ward. At the time the purchases were made, the 
lunatic was not in a condition to make himself liable upon an 
implied promise, and subsequent events cannot create it. Ib. 
(Same.) But as the debt was contracted on account of the lu- 
natic and his family, he is under a moral obligation to pay it; 
and a promise, after a return of his reason, would be binding. 
So, he would be liable, upon an implied undertaking, to reimburse 
the guardian, should he pay the debt. E. B. & A. G West- 
moreland v. Davis, 1 Alabama, 299. 


ATTORNEY. (Partnershiv.) An action may be maintained 


in the name of one of two partners of a law firm, where the 
particular business respecting which the suit is brought is uni- 
formly done in the name of the partner suing. Platt v. Halen, 
23 Wend. 456. 


. (Delegation of authority by.) An attorney at law, in virtue of 


his ordinary powers, cannot delegate his authority to another, so 
as to raise a privity between such third person and his principal, 
or to confer on him as to the principal, his own rights, duties 
and obligations. Johnson v. Cunningham, 1 Alabama, 249. 


BAILMENT. (Comman carriers.) Where common carriers 


have been guilty of negligence whereby the owner of goods 
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has sustained injury, the subsequent acceptance of the goods by 
the owner is no bar to an action; but may be given in evidence 
in mitigation of damages. Bowman v. Teall, 23 Wend. 306. 


. (Same.) The freezing of our canals or rivers is such an in- 


tervention of the vis major as excuses the delay of the common 
carrier by water; but he is bound to exercise ordinary forecast 
in anticipating the obstruction ; must use the proper means to 
overcome it; and exercise due diligence to accomplish the 
transportation he has undertaken as soon as the obstruction ceases 
and in the mean time must not be guilty of negligence in the 
care of the property. Jb. 

( Baggage.) ‘The owners of steam boats are liable, as common 
carriers, for the baggage of passengers: but to subject them to 
damages for the loss thereof, it must strictly be baggage, that is, 
such articles of necessity and personal convenience as are usu- 
ally carried by travellers: It was accordingly held in this case, 
in which a trunk, containing valuable merchandise and nothing 
else, was taken on board a steamboat and deposited with the 
ordinary baggage, and lost, that the carrier was not liable. 
Pardee vy. Drew, 25 Wend. 459. 


BILLS OF EXCHANGE AND PROMISSORY NOTES. (Ne- 


« 
~ 


gotiable.) A note for the payment of money, made, negotiat- 
ed and payable here, in Canada money, is not a negotiable note 
within the meaning of the statute relative to bills of exchange 
and promissory notes, and consequently an action upon it in 
the name of an indorsee cannot be sustained. Thompson v. 
Sloan, 23 Wend. 71. 

(Notice.) Notice of non-payment of a note erroneous in 
amount, and directed on its face to a person other than the one 
sought to be charged as indorser, is not sufficient, although it 
be directed on its outside to the indorser of the note described 
in the declaration. Remer v. Downer, 23 Wend. 620. 
(Notarial certificate.) A certificate of a notary, that he sent 
notice of protest to an indorser, directed to a certain place, the 
reputed place of residence of such indorser, is sufficient pre- 
sumptive evidence that such place is the reputed place of resi- 
dence of the party. Bell vy. Lent, 24 Wend. 230. 
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(Same.) Whether his certificate that he had not been able 
to find the indorsers, after making diligent search and inquiry 
for them, is sufficient evidence of such inquiry, when the notice 
of protest is sent to a wrong place, quere. Ib. 

(Guaranty.) On a guaranty indorsed upon a note, whereby 
the payment and collection of the note is guaranteed to a third 
person or bearer, an action lies by any subsequent holder in his 
own name. Ketchel/ v. Burns, 24 Wend. 56. 

(Property in.) It is no defence to an action on a promissory 
note, that the property of the note is in a third person, and not 
in the plaintiff. Unless the possession of the note by the plain- 
tiff is mala fide, and may work some prejudice to the defendant, 
the latter is not entitled to be heard on the subject. Guernsey 
v. Burns & Graves, 25 Wend. 411. 

(Notarial fees.) Whether an accommodation note, payable to 
the president, &c. of a bank, and discounted by them, can be 
protested for non-payment, so as to authorize a charge against 
the maker and his sureties for notarial fees. At any rate, a 
protest is unnecessary. Sale and another v. The Branch Bank 
at Decatur, 1 Alabama, 425. 

(Presumption.) As by the common law, promissory notes were 
negotiable, the presumption arises, in the absence of proof, that 
the common law has not been altered by statute, and that a pro- 
missory note made in the state of Georgia, is a negotiable in- 
strument. Dunn y. Adams, Parmeter & Co., 1 Alabama, 527. 
(Same.) But as promissory notes were not required, when dis- 
honored, to be protested, at common law, it cannot be presumed, 
in the absence of proof of a change of the common law, in the 
state of Georgia, that promissory notes are protestable in that 
state ; and therefore, the protest of a notary public is not evi- 
dence. Ib. 


10. (Notarial notice.) Where a notary at New York, ignorant of 


the residence of an indorser, sent a notice of protest for him, to 
K. & D. at Albany, by whom it was received in due course of 
mail, and then deposited in the post office, directed to the in- 


dorser at his place of residence ; held, sufficient to charge the 
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indorser, there being no pretence that it was too late. Safford 
v. Wyckoff, president, §c. 1 Hill, 11. 

11. (Lent for particular purpose.) Where A made and lent to 
B a note, expressly to enable the latter to borrow money from 
a particular person, and, instead of using it for that purpose, B 
delivered it to C as collateral security for a previous debt, C 
taking it with knowledge of the circumstances under which it 
was made ; held, that the note was not an available security in 
C’s hands. Beers vy. Culver, 1 Hill, 589. 

12. (Same.) And C having transferred the note to D, (who also 
knew the circumstances under which it was given,) upon a 
promise by the latter to pay the debt of C against B; held, 
that the promise was without consideration, and therefore void. 
Tb. 

13. (Two considerations.) If a promissory note be founded upon 
two distinct considerations, one of which is valid and the other 
not, it may be apportioned, and enforced so far only as it is 
founded on the valid consideration ; and if the considerations 
are not respectively liquidated and definite, the jury are to de- 
termine how much of the note is founded on the valid considera- 
tion. Loring v. Sumner, 23 Pick. 98. 

14. (Interest upon interest.) A promissory note, given for the 
payment of interest upon interest, which had previously become 
due, is valid. Wilcox v. Howland, 23 Pick. 167. 

15. (Notice.) If notice of the non-payment of a note be given by 
a bank to the indorser, on the day next after the last day of 
grace, it is sufficient, although it be the usual course of business 
at the bank to give such notices on the last day of grace, after 
banking hours. Grand Bank vy. Blanchard, 23 Pick. 305. 

16. (dn bank for collection.) As a general rule, if a bank receives 
a note for collection, it is bound to make a seasonable demand 
on the promisor, and, in case of dishonor, to give due notice 
thereof to the indorser. Fabens v. Mercantile Bank, 23 Pick. 
330. 

17. (Extension of time.) Where, after a note was made, but 
before it was payable, the holder, for a good consideration, 
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agreed verbally that he would not consider it as due, till the ex- 
piration of two months from the time of its original maturity, 
it was held, that such agreement, being executory, was not a 
bar to an action commenced on the note by such holder before 
the two months had expired. Allen v. Kimball, 23 Pick. 473 

CONSIDERATION. (Transfer of bargain.) The transferring 
to another a bargain for the purchase of land is not a good con- 
sideration of a note for the payment of money, where there is 
no valid agreement on the part of the owner of the land to con- 
vey, and where the negotiation with him for the sale of the farm 
was made without any request from the maker of the note. 
Ehle vy. Judson, 24 Wend. 97. 

2. (Moral.) A mere moral or conscientious obligation, uncon- 
nected with a prior legal or equitable claim, is not a sufficient 
consideration to support a promise. Ib. 

CONSTITUTIONAL LAW. (Corporations.) ‘The provision in 
the constitution of New York requiring the assent of two-thirds 
of the members elected to each branch of the legislature to 
every bill creating, continuing, altering or renewing any body 
corporate or politic, does not apply to public corporations, such 
as cities or villages ; it applies solely to private corporations, 
such as banking institutions or the like. Laws affecting public 
corporations may be enacted by a mere majority vote. The 
People, ex relatione Lynch vy. The Mayor of New York, 25 
Wend. 680. 

CONVEYANCE. (Record without acknowledgment.) If a deed 
of land be recorded without having been acknowledged before 
a magistrate, the record is of no effect. Blood v. Blood, 23 
Pick. 80. 

2. (Alteration of.) Where the title to real estate under a deed 
has once vested in the grantee, by transmutation of possession, 
it will not be divested or invalidated by a subsequent material 
alteration of the deed. Chessman v. Whittemore, 23 Pick. 231. 

3. (Adverse enjoyment.) In the case of a grant by deed of the 
right to dig ore in the land of another, the mere neglect of the 
grantee, for forty years, to exercise the right, without any act 
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of adverse enjoyment on the part of the owner of the land, will 
not extinguish such right ; and the occupation and cultivation of 
the land by the land owner during such period, are not evidence 
of adverse enjoyment of the right to dig the ore. Arnold v. 
Stevens, 24 Pick. 106. 

(Estoppel.) If one, having no title to land, conveys the same 
with warranty, by a deed which is duly recorded, and he after- 
wards acquires a title and conveys to a stranger, the second 
grantee is estopped to aver that the grantor was not seised at 
the time of his conveyance to the first grantee. White v. Pat- 


ten, 24 Pick. 324. 


CORPORATIONS. (Foreign.) <A foreign corporation keeping 


re) 
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an office in New York for receiving deposits and discounting 
notes without being expressly authorized by the laws of New 
York, cannot maintain an action for the money loaned either on 
a note or other security taken on such loan, or on the count for 
money lent. New-Hope Delaware Bridge Co. v. Poughkeepsie 
Silk Co., 25 Wend. 648. 

(Liability of for acts of officer.) A municipal corporation is 
not liable for the misfeasance or nonfeasance of one of its offi- 
cers, in respect to a duty specifically imposed by statute on the 
officer. Martin v. Mayor, §c. of Brookline, 1 Hill, 545. 
(Same.) Otherwise, if the duty is imposed absolutely on the 
corporation, as such. Jb. 

(Liability of treasurer of.) The treasurer of a corporation is 
not liable, in his individual capacity, to a stockholder, for refus- 
ing to pay him a dividend, although there were funds in the 
hands of the treasurer sufficient for the payment thereof, at the 
time of such refusal. French vy. Fuller, 23 Pick. 108. 
(Disseisin by.) An aggregate corporation may acquire a title 
to land by disseisin and exclusive adverse occupation, although 
it did not authorize such disseisin and occupation, by deed. 
Second Precinct in Rehoboth v. Carpenter, 23 Pick. 131. 

( Right to repeal reserved.) A reservation by the legislature, 
of the right to repeal an act of incorporation, for a violation of 
the charter or other default, is not unconstitutional on the 
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ground of being a reservation of judicial powers ; for an inquiry 
by the legislature, into the affairs or defaults of a corporation, 
with a view to continue or discontinue it, is not a judicial act. 
Crease v. Babcock, 23 Pick. 334. 

7. (Surrender of charter.) A corporation cannot surrender its 

charter without some solemn act of the corporation for that pur- 

pose ; and a surrender will not be of any avail until accepted 
by the government. Boston Glass Manufactory y. Langdon 

and Tr., 24 Pick. 49. 

RIMINAL LAW. (False pretences.) An indictment lies for 

obtaining goods by false pretences, where a party represents 

himself to be the owner of property which does not belong to 
him, and thus fraudulently induces the owner to sell the goods 

to him oncredit. The People v. Kendall, 25 Wend. 399. 

2. (Same.) Although a minor, within the age of 21 years, cannot 
be made responsible civiliter for goods thus obtained, he may 
be proceeded against criminaliter, under the statute in respect 
to obtaining goods by false pretences. Ib. 

3. (Forgery.) To constitute the offence of forgery, in counter- 
feiting the notes of a bank, it is not necessary that such bank, 
as the notes purport to have been issued by, should have a legal 
existence : it is enough that the notes purport to have been issued 
by a corporation or company duly authorized to issue notes. 
The People v. Peabody, 25 Wend. 472. 

DAMAGES. (Estimation of.) In an action on the case against 
a railroad company for an injury sustained to the person of a 
passenger, through the negligence of the agents of the company, 
evidence of loss sustained by the plaintiff in his business, in 
consequence of the injury received, is proper to aid the jury in 
estimating the damages : and for that purpose the nature of the 
plaintiff’s business, its extent, and the importance of his per- 
sonal oversight and superintendence in conducting it, may be 
shown; but the opinions of witnesses as to the amount of the 
loss are inadmissible. Lincoln vy. The Saratoga and S. R. R. 
Co. 23 Wend. 425. 

2. (Non-delivery of chattels.) The rule of damages for the non- 
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delivery of chattels sold is the market price on the day appointed 
for delivery less the contract price where the latter is not paid ; 
it is of no consequence at what price the purchaser had agreed 
to sell to others. Davis v. Shields, 24 Wend. 322. 


. (Wounded feelings.) In an action of trespass by a father for 


assaulting and beating his son per quod servitium amisit, a jury, 
in assessing the damages, are not authorized to take into account 
the wounded feelings of the parents. Cowden v. Wright, 24 
Wend. 429. 


DEDICATION. The omission by the owner, to fence in a par- 


cel of land or flats bounding on the sea or salt water, and the 
occasional use of it by all persons having occasion to land wood 
and other articles thereon, do not prove a dedication of it to the 
public. Green v. Chelsea, 24 Pick. 71. 


DEED. (Taking effect of.) A deed does not take effect as an 


2. 


4. 


operative instrument, although left in the hands of the grantee 
after its execution by the grantor, if it be so left solely for the 
purpose of transmission to a third person, in whose hands the 
parties had agreed it should remain until the happening of a 
certain event, when it should be delivered over and take effect. 
Gilbert y. North Amer, Fire Ins. Co. 23 Wend. 43. 

(Execution of by attorney.) A covenant for the sale of land, 
as well as a deed passing an interest in land, where the contract 
is made by an attorney in fact, to be valid, must be executed in 
the name of the principal by A. B. his attorney ; if the attor- 
ney affix only his own name, the covenant is void, although in 
the body of the instrument it be stated that it is the agreement 
of the principal, by A. B. his attorney, that the principal cove- 
nants, &c., and in the in testimonium clause it be alleged that 
A. B. as the attorney of the principal hath set his hand and seal. 
Townsend y. Corning, 23 Wend. 435. 


. (Same.) The principals not being bound, the other party is dis- 


charged ; and no act subsequently done by the covenantors can 
give validity to the covenant without the assent of the cov- 
enantee. Ib. 

(Same.) It is conceded, however, that when the agent as such 
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does an act in pais, though in his own name, or enters intoa 
commercial or other contract not under seal, without subscrib- 
ing the name of the principal, the latter is bound by the act of 
his agent. J0. 

5. (Acknowledgment.) A certificate, made evidence by statute, of 
certain facts, requires no proof of its genuineness, where on its 
face it appears to be regular. Thus, the certificate of the ac- 
knowledgment of a deed is received without proof of the official 
character of the officer granting it, or of his signature, or that it 
was granted within the jurisdiction where he is authorized to act. 
The evidence, however, is only prima facie, and may be re- 
butted. Thurman v. Cameron, 24 Wend. 87. 

6. (Same.) It is not necessary that a certificate of acknowl- 
edgment should be indorsed on a deed ; it is enough if it be on 
any part of it. Jb. 

7. (Same.) Nor is it necessary that the officer should certify that 
he knew the person making the acknowledgment to be the 
grantor described in the deed, if he state that he knew him to 
be the person who executed it. Jb. 

8. (Reservation.) Where S. owning the entire interest in certain 
premises subject to C.’s right of dower, gave a deed thereof, re- 
serving the equal undivided third part that is covered by the 
dower right of C. ; held, that the grantee took the whole premises 
subject to the right of dower, and not merely two thirds. Swick 
v. Sears, 1 Hill, 17. 

9. (Notice of mortgage.) Notice to a husband, at the time of re- 
ceiving a conveyance to himself and wife, of a prior unregistered 
mortgage on the land conveyed, will not operate as notice to 
the wife so as to give the mortgage a preference in respect to 
her title ; especially where she pays the whole consideration for 
the conveyance out of her separate estate. Snyder v. Sponable, 
1 Hill, 567. 

DOMICIL. Every person must have a domicil somewhere. AbD- 
ington v. North Bridgewater, 23 Pick. 170. 

2. A person can have only one domicil, for one purpose, at one 
and the same time. Ib. 
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3. (Dwellinghouse on boundary line.) Where the boundary line 





between the towns of R. and N. B. passed through a dwelling- 
house in sucha direction, as that that portion of the house 
which was in N. B. was sufficient in itself to constitute a habi- 
tation, while the portion in R. was not sufficient for that purpose, 
it was held, that a person, by occupying such house, acquired 
a domicilin N. B. Jd. } 
4. (Same) It seems, that if, in such case, the line had divided 
the house more equally, the fact that the occupant had habitually 


slept in that part, which was in N. B., would be a preponderat- 
ing circumstance to show that he was domiciled in that town, 
and, in the absence of other evidence, would be decisive of the 
question. Ib. i 
DOWER. (Unrecorded Conveyance.) A widow is not entitled 
to dower in lands which her husband had conveyed before 
marriage, although the deed was not recorded at the time of the 
marriage. Blood v. Blood, 23 Pick. 80. 
EVIDENCE. (Declaration of witness.) Proof of declarations 
made by a witness out of court, in corroboration of testimony } 
given by him on the trial of a cause, is, as a general, and almost 
universal rule, inadmissible. Robb vy. Hackley, 23 Wend. 50. f 
2. (Presumption of death.) Where a will produced on the trial 
of a cause was more than fifty years old, it was held that the 
legal presumption attached that the witnesses were dead, and 
that the party might resort to secondary evidence to prove the 
will; and that its production with the probate attached was 
sufficient evidence to authorize its being read. Northrop y. 
Wright, 24 Wend. 221. 
3. (Admission.) Where a party on the trial of a cause avails 


—e—- 


himself of an admission of his adversary to sustain his action or 

defence, the opposite party is entitled to prove such other parts 

of the conversation had on his part as tend to explain, modify, 

or even destroy the admission made by him ; but is not at liberty 
to call for such parts of the conversation had by him as relate 

to assertions made operating in his favor upon the general me- 
rits of the case, but having no connection with the admission 

made. Garey yv. Nicholson, 24 Wend. 350. 
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(Impeaching witness.) After an equal number of witnesses 
have been sworn on each side, in the impeaching or supporting 
of the character of a party or witness, it is in the discretion of 
the presiding judge whether a greater or farther number of 
witnesses shall be examined. Bissell v. Cornell, 24 Wend. 354. 
(Deceased witness.) Proof of the handwriting of deceased sub- 
scribing witnesses to a deed is not sufficient evidence of its exe- 
cution to entitle it to be read to the jury, where the deed on its 
face excites suspicion of fraud. The party producing it must, 
in such case, in addition to proving the hand-writing of the sub- 
scribing witnesses, give evidence explaining the suspicious cir- 
cumstances, or proving the identity of the grantor. Brown vy. 
Kimball and Rowe, 25 Wend. 259. 

(Diploma.) Proof of the seal of a medical institution, and of 
the signatures of the officers thereof, to a diploma produced on 
the trial of a cause, by comparison with the seal and signatures 
attached to a diploma received by the witness from the same 
institution, is competent evidence of the genuineness of the in- 
strument, although the witness never saw the officers write their 
names. Finch vy. Gridley’s executors, 25 Wend. 469. 

(Death of witness.) A party is not entitled to the benefit of 
the testimony of a witness, who dies after he has been examined 
and testified, and before the opposite party has had an opportu- 
nity to avail himself of a cross-examination. Kissam vy. For- 
rest, 25 Wend. 651. 

(Parol to vary written contract.) The legal effect of a trans- 
action as manifested by several distinct written instruments rela- 
ting thereto, all executed at the same time, can no more be va- 
ried or contradicted by parol evidence, than if the whole were 
embraced in one instrument. Hull y. Adams, 1 Hill, 601. 
(Clerk’s Minutes.) The minutes entered by the clerk of a 
court upon its docket, are the record of such court until the 
full record is made up from the minutes; and if in the mean 
time the docket be lost, it is to be deemed a loss of the record, 


and secondary evidence of its contents is admissible. Pruden 
v. Alden, 23 Pick. 184, 
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10. (Cumulative.) Cumulative evidence is additional evidence of 
the same kind to the same point. Parker v. Hardy, 24 Pick. 
246. 

11. (Same.) In trover for a horse, the defendant introduced va- 
rious evidence, but no confession of the plaintiff, to prove that 
the horse had been sold to the defendant by a person acting 
under the authority of the plaintiff. On a motion for a new 
trial, it was held, that newly discovered evidence of the confes- 
sion of the plaintiff, that he had authorized the sale, was not 
cumulative, it being a new kind of evidence. Jb. 

EXECUTOR AND ADMINISTRATOR. (Foreign.) A license 
to sell real estate in Massachusetts belonging to a deceased 
citizen of another state, for the payment of his debts, will not 
be granted, to the prejudice of the heirs, where it appears, 
that there was a fund provided for the payment of the debts 
in such other state; at least, until it is shown, that the credi- 
tors have used some diligence to obtain payment from such 
fund,and have met with some legal impediment. Livermore v. 
Haven, 23 Pick. 116. 

2. (Foreign.) Thus, where a citizen of Louisiana, owning real 
estate in Massachusetts, died indebted to certain persons in Mas- 
sachusetts, and his executor in Louisiana, after paying the credi- 
tors in that state and settling the estate there, had in his hands, as 
trustee of the residuary legatees, a large amount of personal 
property, and subsequently was appointed administrator of the 
deceased in Massachusetts, the court refused to grant him a license 
to sell such real estate to pay the creditors in Massachusetts, and 
thus to disinherit the heirs; for if the existence of such debts 
was made known to him before the administration of the estate 
in Louisiana was closed, he should have paid them out of the 
residuary fund, and if it was not made known to him, this was, 
under the circumstances, proof of laches on the part of the 
creditors, whereby they were precluded from any claim on such 
real estate. Ib. 

3. (Appointment.) The appointment of an administrator relates 
back to the time of the death of the intestate, and vests the per- 
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sonal estate in the administrator from that time; and an heir 
who may have such estate in his possession in the mean time, 
has no further power over or interest in it, than is necessary to 
enable him to keep it safely, and to deliver it up when called 
for by the administrator. Lawrence v. Wright, 23 Pick. 128. 

FEME COVERT. (Liability of.) A feme covert, who retains 
counsel in a suit prosecuted by her for a divorce, is not liable to 
him in an action for his fees, unless subsequent to the divorce 
she promise to pay. Wilson vy. Burr, 25 Wend. 386. 

FRAUD. (Particeps criminis.) Where the plaintiff and de- 
fendant are parties to a combination to defraud the government 
of the United States, and the defendant, in the execution of the 
fraudulent purpose, receives money from the United States, in 
the name of the plaintiff, and acting ostensibly as his agent, no 
action can be maintained by the plaintiff for the recovery of the 
money so received. Boyd v. Barclay, 1 Alabama, 34. 

2. (In obtaining goods.) Where one of two partners obtains 
goods by a fraudulent representation as to the solvency and 
credit of the firm, and afterward the firm sells the goods, re- 
plevin in the cepit lies against both. Olmstead and others v. S. 
& W. Hotailing, 1 Hill, 317. 

3. (Same.) Semble, that one claiming property through the fraud- 
ulent act of an agent, or partner, is affected by that act, so far 
as his civil rights are concerned, the same as if it were his own, 
even though he be morally innocent. Jb. 

FRAUDS, STATUTE OF. (Partner.) An agreement by a 
partner to collect the debts due to a firm, and to pay over the 
one-half to the assignees of his co-partner, in consideration of 
their relinquishing to him the whole control of the debts, and 
assuming the payment of certain debts owing by the firm, is not 
within the statute of frauds. Mersereau vy. Lewis; 25 Wend. 243. 

GIFT. (Of promissory note.) <A valid gift may be made, inter 
vivos, of a promissory note payable to the order of the donor, 
without indorsement by him or other writing. Grover v. Gro- 
ver, 24 Pick. 261. 


€ 


2. (Same.) If the donee, in such case, after receiving the note 
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from the donor, hand it back to him, and request him to keep it 
until he, the donee, should call for it, or to collect it for him, the 
gift is not thereby annulled. Jb. 

3. (Same.) The donee may, upon the death of the donor, main- 
tain an action against the maker of such note, in the name of 
the donor’s administrator, against his consent. Jb. 

HABEAS CORPUS. (Custody of infant children.) As a gene- 
ral rule a father is entitled to the custody of his minor children ; 
but when the parents live apart under a voluntary separation, 
and the father has left an infant child in the custody of its 
mother, such custody will not be transferred to the father by 
the process of habeas corpus, when the infant is of tender age, 
and of a delicate and sickly habit, peculiarly requiring a mother’s 
care and attention; and especially will not an order for such 
transfer be made where the qualifications of the father for the 
proper discharge of the parental office are not equal to those of 
the mother. Mercein vy. The People ex relatione Barry, 25 
Wend. 64. 

INFANCY. (Jnsolvent.) An infant imprisoned in execution in a 
civil suit is entitled to a discharge from imprisonment, on as- 
signing his property in compliance with the provisions of the 
statute ; and such assignment is valid, notwithstanding his non- 
age. The People ex rel. Smith y. Mullin, 25 Wend. 698. 

INSURANCE. (Local Agent.) An insurance company are 
bound by a policy issued by an agent appointed to effect in- 
surances for a particular city and its vicinity, although he in- 
sures property at a distance of one hundred miles in another city 
for which and its vicinity the company had another agent, if 
the agent issuing the policy claims to have authority to effect 
the insurance, and the fact of the existence of the other agency 
is not brought home to the knowledge of the assured. Light- 
body v. The North American Insurance Company, 23 Wend. 18. 

2. (Policy on time.) A policy of insurance upon the body, 
tackle, &c. of a vessel, at and from New Orleans, Campeachy, 
and Havana, for the period of six calendar months from a cer- 
tain day, is a policy on time, and does not limit the navigation 
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of the vessel to voyages between the places specified in the 
policy ; provided the vessel take her departure from either of 
them, let her port of destination be where it may, she is under 
the protection of the policy for the whole period of the specified 
time. Groussett v. The Sea Ins. Co, 24 Wend. 209. 

(Same.) Where a vessel insured for twelve calendar months, 
and if at sea at the expiration of the term, the risk to continue 
at the same rate of premium until her arrival at the port of des- 
tination, commenced (when one hundred and twenty days of the 
policy were unexpired) a voyage ordinarily occupying seventy 
days, and in the course of her passages from place to place 
sprung a leak so that repairs became necessary, and whilst they 
were making, the specified term expired, it was held, that the 
insurers were not liable for the loss of the vessel, which hap- 
pened on her return passage to the port from which she departed 
when the voyage commenced, she not being at sea, within the 
meaning of the policy, at the expiration of the specified term, 
The American Ins. Co. y. Hutton, 24 Wend. 330. 

(Promise by assured.) Where the insured, on applying for in- 
surance upon a building against fire, promised the insurers ver- 
bally, that if they would grant his application he would discon- 
tinue the use of a fire-place in the basement, and use a stove 
instead thereof ; but, after obtaining the policy, persisted in 
using the fire-place as before: Held, that this avoided the pol- 
icy. Alston vy. The Mechanics’ Mutual Fire Ins. Co., §c. 
1 Hill, 510. 

(Representation.) A representation, within the meaning of 
that term as applied to policies of insurance, may, like a war- 
ranty, be either affirmative in its character, or promissory. Jb. 
(Waranty.) A warranty, being matter contained in the policy, 
is fatal to it, if violated only in the letter. Otherwise, as toa 
representation ; for this being matter aliunde, requires only a 
substantial compliance. J. 

(Second, avoidance of first.) Where ina policy of insurance 
against fire, underwritten by the defendants, it was stipulated 
that when a subsequent insurance on the same property should 
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be made by any other insurer without the consent in writing of 
the defendants, it should ipso facto annul the first policy, and 
in a subsequent policy, underwritten by another insurer, it was 
stipulated that if the assured should have made any other in- 
surance, without the knowledge and consent of the subsequent 
insurer, the subsequent policy should be null and void, it was 
held, that the subsequent policy, being wholly inoperative, could 
not be set up by the defendants as evidence of a subsequent 
insurance, and that consequently the first policy remained in 
force. Jackson v. Massachusetts Mutual Fire Ins. Co. 23 
Pick. 418. 

(Port of discharge.) Under a policy of insurance on a vessel 
from a foreign port ‘‘to a port of discharge in the United 
States,” she may put into a port in the United States to inquire 
for a market, and may proceed thence to another port in the 
United States for the purpose of discharging her cargo. Lap- 
ham v. Atlas Ins. Co. 24 Pick. 1. 

(Same.) <A vessel, insured from the West Indies “to a port of 
discharge in the United States,” sailed from the West Indies for 
Savannah, for the purpose of there disposing of her cargo, and 
on her passage sustained some damage. She did not however 
discharge any part of her cargo at Savannah, but after inquiring 
into the state of the markets and procuring some repairs and 
supplies, staying only a reasonable time for those purposes, she 
sailed for Boston as a port of discharge. It was held, that she 
was protected by the policy on her passage from Savannah for 
Boston. Ib. 


10. (Deck load.) The vessel having taken on board at Savannah 


a deck load of cotton, on freight, for Boston, it was held, that 
this did not discharge the liability of the underwriters, provided 
it did not cause any delay in the voyage or any increase of risk. 


Ib. 


11. (Same.) It was held, that a general usage for the same spe- 


cies of vessels, in various kinds of navigation and in different 
seasons of the year, to carry deck loads, was competent evi- 
dence, in connexion with the opinions of nautical witnesses, to 
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12. (Same.) It was held, that in determining the effect of taking 


show that in fact the risk was not increased by carrying the cot- 
ton on deck. Jb. 


the deck load of cotton, the proper question for the jury to con- 
sider was, whether on the whole the risk was increased upon a 
balance of the advantages and disadvantages of that proceeding. 
Ib. 


JUDGMENT. (Same parties.) A judgment in a former action, 


between the same parties and for the same cause of action, is 
admissible in evidence under the general issue. French v. Neal, 
24 Pick. 55. 

(Same.) If, in an action brought against one of two joint pro- 
misors, the non-joinder of the other promisor is not pleaded in 
abatement, but the case is tried on the merits and judgment is 
rendered against the plaintiff, and another action for the same 
cause of action is brought by the same plaintiff against the two 
promisors, the parties in the two actions are, within the rule of 
law, the same. Jb. 


. (Same.) The same principles were held to apply to the follow- 


ing case :—The two actions were upon a note indorsed to the 
plaintiff in blank and declared on by him as indorsee, but at the 
trial of the first action he filled up the blank so as to make the 
note payable to him as agent of the payee. The defendant 
objected in the first action, that the note, with the indorsement 
thus filled up, did not support the declaration, but it was admit- 
ted in evidence, and a verdict and judgment rendered against 
the plaintiff on the merits. 0. 


JUDGMENT AND DECREE. (Mistake in sum.) Where the 


judgment, in an action upon a bill single for nineteen hundred 
and thirty-four dollars, was rendered for about eighty-six cents 
too much, the excess was regarded as too small, to induce an 
appellate court to reverse or correct the judgment; the case 
being a fit one for the application of the maxim de minimis non 
curat lex. Sanford & Carter v. Richardson § O’ Neal, 1 Ala- 
bama, 182. 


JURY. (Misconduct of.) Where jurors during the trial of a civil 
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LANDLORD AND TENANT. (Condition.) A condition ina 
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cause were allowed to separate, and one of them drank spirituous 
liquors : held, not a ground for setting aside the verdict, it not 
appearing that in so doing he violated any express direction of 
the court, and there being no reason to suppose that he drank 
to excess, or upon the invitation or at the expense of either of 
the parties. Wilson v. Abrahams, 1| Hill, 207. 


lease not to sell or dispose of any wood or timber off and from 
the demised premises, without permission in writing from the 
landlord, is a good and valid condition, and a breach thereof 
works a forfeiture of the estate, although the tenant consents to 
reserve thirty acres as a wood lot ona farm of one hundred and 
eighty acres. Verplanck y. Wright, 23 Wend. 506. 

(Same.) Such condition attaches to and operates upon the 
estate, and is not merely personal; consequently it passes with 
the estate to the assignee, although he be not named. Jd, 
(Apportionment.) Where a lessor puts an end to a term inter- 
mediate the days specified in the lease for the payment of rent, 
he is not entitled to claim an apportionment of rent and recover 
the portion accrued since the last rent-day, unless there be a 


‘provision in the lease allowing a demand pro rata. Zule v. 


Zule, 24 Wend. 76. 

( Casualty.) A provision in a lease, that the rent shall cease if 
the premises become untenantable by fire or other casualty, 
does not extend to the case of a building, in the city of New 
York, becoming untenantable in consequence of the greater 
portion of it being taken down, to conform to an order of the 
corporation for the widening of the street on which it is situate. 
Mills vy. Baehr’s executors, 24 Wend. 254. 

(Right of purchaser to rent.) If the owner of land under 
lease, after receiving the rent in advance, sell the land before 
the expiration of the period for which the rent was advanced, 
the purchaser cannot maintain assumpsit against him for such 
rent, as money had and received to the use of the purchaser, 
even if, by the contract of sale, the purchaser is entitled to the 
rent so received. Stone v. Knight, 23 Pick. 95. 
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LARCENY. (Property found.) Where property, (that is, a 
pocket-book containing bank bills,) with no mark about it 
indicating the owner, was lost, and found in the highway, and 
there was no evidence to show that the finder, at the time, knew 
who the owner was; held, that he could not be convicted of 
larceny, though he fraudulently, and with intent to convert the 
property to his own use, concealed the same immediately after- 
ward. The People v. Cogdell, 1 Hill, 94. 

2. (Same.) To render the finder of lost property liable as for a 
larceny, he must know who the owner is, at the time he acquires 
possession, or have the means of identifying him instanter, by 
marks then about the property which the finder understands. It 
is not enough that he has general means of discovering the 
owner, by honest diligence, &c. Jb. 

LEX LOCI AND LEX FORI. (Prescription.) Where a bond 
was executed in a state other than that in which suit is brought 
for its recovery, the statute of limitations of the lex fori is the 
criterion by which it is to be determined whether prescription is 
an available plea in bar. Crawford and another y. Childress’s 
Executors and Executriz, 1 Hill, 483. 

2. (Indorsement of note.) An indorsement of a promissory note 
made in the state of Georgia, must be governed by the law of 
Alabama. Dunn v. Adams, Parmenter & Co. 1 Alabama, 527. 

MALICIOUS PROSECUTION. (Probable cause.) In an action 
for a malicious prosecution, what facts and circumstances amount 
to probable cause, is a question of law ; whether they exist in 
the particular case, is a question of fact. Stone v. Crocker, 24 
Pick. 81. 

MARRIAGE. (Presumption.) On a question as to the legiti- 
macy of A, it appeared that her parents had been intimate in 
the way of courtship for nearly a year before her birth—that 
they intended to be married — that her father being a sea-faring 
man, left on a voyage, and was accidentally detained longer 
than he expected — that A was born a few days before his return 
— that within a week or so after, the parents were publicly mar- 
ried by a clergyman — that they subsequently cohabited as-hus- 
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band and wife for many years, and until their separation by 
death, always treating A. as their legitimate child ; held, suffi- 
cient to warrant a jury in finding that a marriage in fact existed 
previous to A’s birth, notwithstanding the ceremony which took 
place afterward. Starr and others v. Peck, 1 Hill, 270. 

2. (Same.) In the absence of proof as to what was the law of 
Connecticut respecting marriage, the court presumed that the 
common law prevailed there. Jb. 

3. (Same.) At common law, no formal ceremony is requisite to 
give validity to a marriage ; but a contract between the parties 
per verba de presenti is enough. Ib. 

4. (Same.) So, semble, of such a contract, in certain cases, though 
executory in form, if followed by cohabitation ; for the acts of 
the parties may be taken as giving a construction to their words, 
and rendering them presently operative. Jb. 

5. (Same.) Cohabitation between a male and female is to be 
presumed innocent and lawful, unless there are circumstances 
marking the case as one of prostitution. Jb. 

MORTGAGE. (Of undivided moieties.) The owner of land 

conveyed an undivided moiety, taking back a mortgage to se- 

cure the purchase money, and afterwards covenanted that upon 
the request of the grantee he would execute all conveyances 
necessary to make a partition of the land. After this he con- 
veyed the other undivided moiety to another grantee, taking 
back a mortgage to secure the purchase money. The grantees 
then made mutual deeds of partition, and for the purpose of 
aiding this partition, the grantor released the divided moiety of 
each grantee from the mortgage given by the other. It was 
held, that such releases did not extinguish the mortgages as to 
one half of each divided moiety, but that the whole divided 
moiety of each grantee became subject to his mortgage, in like 
manner as his undivided moiety had previously been subject 

thereto. Bradley v. Fuller, 23 Pick. 1. 

(Partition of.) A mortgagor of an undivided part of a lot of 

land, the residue whereof belongs to the mortgagee in fee 


) 


simple absolute, is not entitled to partition as against the mort- 
gagee. Ib. 
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3. 


(Same.) Where two tenants in common of land have severally 
mortgaged their respective undivided shares to the same person, 
one of them is entitled to partition as against the other before 
entry by the mortgagee, but such partition will not affect the 
rights of the mortgagee. Jd. 


4. (For future advances.) A mortgage given bond fide as security 


for future advances to be made by the mortgagee to the mort- 
gagor, is a valid security for such advances, as against subse- 
quent purchasers. Commercial Bank y, Cunningham, 24 Pick. 
270. 

(Same.) A note secured by a mortgage of real estate duly 
recorded, was given by a partnership to a bank, and the bank at 
the same time executed and delivered to the mortgagors an in- 
strument which set forth, that such note was held as collateral 
security for the payment or discharge of certain other notes and 
liabilities of the mortgagors to the bank, and that the note and 
mortgage were to remain for the purposes aforesaid so long as 
the bank should hold any note against the mortgagors and so 
long as they should be under liabilities of any sort to the bank ; 
but such instrument was not recorded. It was held, that the 
mortgage was not fraudulent as against subsequent purchasers ; 
that new notes given to the bank, whether in renewal of the 
original notes or not, were covered by the mortgage, notwith- 
standing a third person had become a partner with the mortga- 
gors and the new notes were made or indorsed in the name of 
the new firm. 6. 


MORTGAGE OF PERSONAL PROPERTY. (Fraud.) A 


mortgage of goods and chattels, though unaccompanied by an 
immediate delivery and not followed by an actual and continued 
change of possession of the thing mortgaged, is not void, if it 
be made to appear on the part of the mortgagee that the same 
was made in good faith and without any intent to defraud pur- 
chasers or creditors. Smith v. Acker, 23 Wend. 653. 

(Same.) Continuance of possession in the mortgagor affords 
the highest presumption of fraudulent intent amounting to con- 
clusive proof, unless it be rebutted by such evidence as to make 
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the good faith of the transaction appear affirmatively. Guilt 

and not innocence is presumed, and the burden of proof is 

thrown wholly upon the party claiming under the mortgage. Jb. 
NOTARY PUBLIC. (Jn Alabama.) A notary public is author- 
ized to take the proof and acknowledgment of deeds, in the 
county for which he is commissioned, although the land con- 
veyed may be situated in another country. Johnson v. McGehee 
& Thomas, 1 Alabama, 186. 
. (Same.) The official acts of a notary, are authenticated by his 


ws) 


seal, without further proof. Dunn v. Adams, Parmenter & Co. 
1 Alabama, 527. 

PARTNER. (Authority of.) In the case of a general partner- 
ship for the purpose of buying in large quantities to sell by re- 
tail, one partner has authority to sell the whole stock in trace at 
once by a single contract. Arnold vy. Brown, 24 Pick. 89. 


cM) 


. (Same.) If, in such case, the price be appropriated to the pay- 
ment of the private debt of such partner, it will not invalidate 
the sale as against a creditor of the partnership. Jb. 

3. (Insolvency.) The insolvency of a partnership does not per se 

dissolve the partnership. Jb. 

4. (Absconding.) Nor does the absconding of a partner operate 

per seas a dissolution. Jb. 

PARTNERSHIP. (Levy on interest of one partner.) The in- 
terest of a member of a copartnership in the partnership goods 
may be levied upon and sold, and after the levy and previous 
to the sale the sheriff is authorized to take a joint possession 
with the other members of the firm ; whether the sheriff in such 
case can take the exclusive possession, quere. Burrall v. 
Acker, 23 Wend. 606. ; 

. (Same.) Where, upon such a levy, the other members of the 
firm covenant with the sheriff to deliver to him the property on 
request, or pay the debt, it is no answer to an action for breach 
of such covenant, that the property was partnership property, 
and had, subsequent to the covenant, been applied to the use of 


i) 


the copartnership. 1b. 
3. (Levy on share of one partner.) On an execution against one 
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of two partners, the sheriff may seize the entire partnership 
effects, or so much thereof as may be necessary to satisfy the 
execution, and sell the interest of the partner against whom the 
execution is issued ; and an action of trespass will not lie against 
the sheriff at the suit of the other partner or his assignees for 
delivering to the purchaser the property sold. Phillips y. Cook, 
24 Wend. 389. 
4. (Same.) The purchaser, in such case, becomes a tenant in 
common with the other partner, and if he purchase with notice 
that the goods are partnership effects, takes subject to an account 
between the partners, and to the equitable claims of the credi- 
tors of the firm in the name of the other partner. JA. 
(Claim by one partner against another.) An express promise 
by one partner, out of his share of the income, to pay to an- 
other partner an equivalent in money, for the personal attention 
of the latter to the business of the concern, may be enforced 
by an action of assumpsit, notwithstanding the existence of the 
partnership, and that the articles of co-partnership are under 
seal and provide for such payment ; it is not necessary to bring 
covenant on the articles. Paine v. Thacher, 25 Wend. 450. 


t 


er 
— 


6. 


~ 


(Authority of partner on dissolution.) One partner, after 
dissolution, cannot bind his copartners even by the renewal of 
a partnership note. National Bank y. Norton, impleaded, &c. 
1 Hill, 572. 

7. (Same.) Nor will a power reserved to him in the articles of 
dissolution to settle the business of the firm, and for that purpose 
to use their name, enable him so to bind his copartners. Jb. 

8. (Same.) The acts of one partner, though after dissolution, 
will bind his copartners in respect to all persons who have pre- 
viously dealt with them as a firm, except those to whom actual 
notice of the dissolution has been given. Jb. 

PAYMENT. (By promissory note in New York.) The promis- 

sory note of a debtor given for a precedent simple contract de- 

mand will not operate as payment, so as to preclude the cred- 
itor from suing on the original consideration, though given urder 
an express agreement that it was to be received in full satis- 


15* 
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faction and discharge ; otherwise, if the note be that of a third 
person. Cole v. C. Sackett & E. Sackett, 1 Hill, 516. 


PAYMENT AND SET-OFF. If judgment is obtained for a debt 


2. 


of which a part has been paid, but the payment is not interposed 
as a defence, the part so paid cannot afterwards be recovered by 
suit, although the judgment is satisfied. Broughton v. McIntosh, 
1 Alabama, 103. 

A payment is merely the extinguishment of the debt, and is not 
in the nature of a set-off; which may be used or omitted as a 
defence, at the pleasure of the defendant. Jb. 


PRINCIPAL AND AGENT. (Action against agent.) An ac- 


tion will not lie against a factor or agent to whom goods are 
sent to be sold at auction, without a demand of the proceeds or 
instructions to remit, before suit brought. Cooley & Bangs v. 
Betts, 24 Wend. 203. 


. (Same.) It seems that there is a distinction between an action 


for not accounting, and an action for not paying over the pro- 
ceeds of goods sold, and that in the former case it is enough to 
show a neglect to account within a reasonable time, to maintain 
the action. Jb. 


. (Inference of general agency.) It is not necessary, in order to 


authorize the inference of general agency, that the person should 
have done an act the same in specie with that in question. If he 
have usually done things of the same general character and 
effect, with the assent of his principal, that is enough. Com- 
mercial Bank of Lake Erie v. Norton & Fox, impleaded, &c. 
1 Hill, 501. 


. (Delegation.) An agent cannot delegate any portion of his 


power requiring the exercise of discretion or judgment ; othei 
wise, however, as to powers or duties merely mechanical in 
their nature. Jb. 


. (Same.) Hence, if empowered to bind his principal by an ac- 


commodation acceptance, he may direct another to write it, hav- 
ing first determined the propriety of the act himself; and it will 
bind the principal, though naming the delegate, and not the agent, 
as the one exercising the power. Jb. 
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(Public.) Where a committee was chosen by a town to re- 
build a bridge which the town was bound to maintain, it was 
held, that the members of such committee were not to be deem- 
ed public agents, but were subject to the same rules in regard 
to personal liability on their contracts made for that purpose, 
as other agents. Simonds y. Heard, 23 Pick. 120. 


PRINCIPAL AND SURETY. (Guaranty.) A guaranty ad- 


dressed to a mercantile firm in these words: ‘* We consider 
Mr. J. V. E. good for all he may want of you, and we will in- 


demnify the same,” 


is a valid instrument binding upon the 
guarantors, who are not entitled to notice of the acceptance of 
the guaranty or of the sale and delivery of goods under it to 


the principal. Whitney v. Groot, 24 Wend. 82. 


. (Same.) Such a guaranty, however, is not a continuing gua- 


ranty ; the party making it is liable for the amount of only such 
goods as were obtained on its first presentation, and not for those 
subsequently obtained, and the first payments made by the prin- 
cipal must be applied towards satisfaction of the charge for 
which the surety is responsible. Jb. 


. (Guaranty of rent.) It seems that when premises are demised 


for one year, with the privilege to the tenant to continue in pos- 
session four years longer at the same rent, and the tenant avails 
himself of the privilege, that the guaranty of a third person for 
the payment of the rent would be held to be a continuing gua- 
ranty during the possession of the premises by the tenant. 
Dufau vy. Wright, 25 Wend. 636. 


. If a creditor recovers one judgment on several notes, and a 


surety on one of the notes pays such note in full, and afterward 
the creditor receives from the judgment debtor either the balance 
or even the whole amount of the judgment, this does not entitle 
the surety to recover back any portion of the money paid by 
him. Dalton vy. Woburn Agricultural and Mechanic Associa- 
tion, 24 Pick. 257. 


. The holder of a note signed by the promisor alone, and of an- 


other signed by the same promisor with a surety, may bring. 
separate actions on the notes against the promuisor, returnable at 
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the same term of the court, and obtain of the promisor security 
or satisfaction in full, by attachment of property or otherwise, in 
the action on the former note, without affecting his claim on the 
surety for the entire amount of the other note. Jb. 

PROMISE. (Moral obligation.) Where a debt has been dis- 
charged by accord and satisfaction for less than its amount, there 
remains no such moral obligation to pay the balance as will sup- 
port a subsequent promise to that effect. Stafford v. Bacon, 
1 Hill, 532. 

2. (Same.) Otherwise, of a discharge which is not the mere act 
of the party, but by operation of law ; that is an insolvent dis- 
charge. Jb. 

RAPE. (Assault with intent.) Where the prisoner decoyed a 
female under ten years of age into a building for the purpose 
of ravishing her and was there detected while standing within a 
few feet of her in a state of indecent exposure ; held, that 
though there was no evidence of his having actually touched 
her, he was properly convicted of an assault with intent to com- 
mita rape. Hays v. The People, 1 Hill, 351. 

2. (Same.) The consent of a female of that age, or even her 
aiding the prisoner’s attempt, is no defence. Jb. 

3. An assault is an attempt with force or violence to do a corporal 
injury to another; and may consist of any act tending to such 
injury, accompanied with circumstances denoting an intent, 
coupled with a present ability, to use violence against the person, 
Ib. 

REFERENCE. The provision in the constitution of the United 
States, securing a trial by a jury, relates only to trials in courts 
organized under the constitution and laws of the United States, 
and is no objection to a cause being heard by referees in the 
courts of New York ; nor is the similar provision in the constitu- 
tion of that state an objection. Previous to the adoption of the 
state constitution, references were well known and sanctioned 
by statute. Lee vy. Tillotson, 24 Wend. 337. 

SALE. (Rescinding of.) The purchaser of a chattel cannot 
rescind the sale without returning it to the vendor, unless it be 
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entirely worthless to both parties; if it be of any value to the 
vendor, or if its loss would be any injury to him, it must be 
returned. Perley v. Balch, 23 Pick. 283. 


. (Property under attachment.) An attachment of personal pro- 


perty on mesne process, constitutes a mere lien; and the general 
owner has power to sell the property, subject to the lien ; and 
such a delivery as he may be able to make, whether actual or 
symbolical, will be effectual to consummate the contract of sale. 
Arnold vy. Brown, 24 Pick. 89. 


. (Same.) The relation in which the attaching officer stands to 


the debtor, to the attaching creditor, and to other creditors, is 
not such as to render the officer incompetent to purchase the 
property attached, subject to the lien. Jb. 


SALE OF CHATTELS. (Statute of frauds.) A contract for 


) 


the sale of seven hundred bushels of wheat, two hundred and 
fifty of the quantity being then in a granary, and the residue 
unthreshed, but which the vendor agreed to get ready and de- 
liver, together with the wheat in the granary after giving it a 
second cleaning, in six days, at a specified place, payment to 
be made on delivery, was held to be within the statute of frauds ; 
there being no note in writing of the contract, no delivery of 
part of the property, and no payment of any part of the pur- 
chase money. Downs v. Ross, 23 Wend, 270. 


. (Set-off against factor.) Where goods belonging to his princi- 


pal, were sold by a factor without knowledge of the ownership 
on the part of the purchaser, the latter, inan action on the con- 
tract by the principal, for the price of the goods, was held enti- 
tled to set off a demand against the factor, although the sale was 
a cash sale, and the purchaser, when he obtained the goods, did 
not intend to abide by his contract, but purposed to set off his 
demand against the factor. Hogan vy. Shorb, 24 Wend. 458. 


. (Same.) It was further held, that the purchaser in this case 


was entitled to his set-off, although it consisted of a note of the 
factor not due until forty-five days after the sale, the principal 
not having commenced his suit until after the maturity of the 
note. Jb. 
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SIGNATURE IN BLANK. Where one person intrusts another 


with his blank signature, to be filled up for a particular sum, 
and to be used in a particular manner, if that confidence is 
abused, and the paper is filled up for a larger amount, and used 
in a different manner, he will be responsible to a bona fide hol- 
der for the amount for which it is filled up. Herbert v. Huie, 
1 Alabama, 18, 

2. In such a case, the implied authority is given to the holder, to 
fill up the paper for any sum which he may have advanced upon 
it in good faith, and in ignorance of any fact which should have 
put him on inquiry. J. 

SLANDER. (Privileged communication.) A representation to 
a bishop or church judicatory having power to hear, examine, 
and redress grievances, in respect to the character or conduct 
of a minister of the gospel, or a member of a church, is prima 
facie a privileged communication, and if made in good faith, 
an action of slander does not lie against the party presenting 
it ; byt if the representation be false, or impertinent, made 
without probable cause or belief in its truth, the action lies. 
The onus of proving its falsehood and malice is, however on 
the plaintiff. O’Donaghue v. M’ Govern, 23 Wend. 26. 

2. (Affecting a class.) An action for a libel may be sustained by 
an individual for an injury to his business, resulting from a 
libellous publication, although it affects the business of others 
engaged in the same calling as well as his own, unless it be 
manifest upon the face of the publication, that the charges made 
were intended against a class of society, a particular profession, 
an order or body of men, and cannot by possibility import a 
personal application tending to private injury. Ryckman y. 
Delavan, 25 Wend. 186. 

3. (Same.) When the words may, by any reasonable application, 
import a charge against several individuals under some general 
description or general name, the plaintiff has the right to pro- 
ceed to trial, and it is the province of the jury to decide whether 
the charge has the personal application averred by the plaintiff. 
1b, 
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STATUTES. (Effect of repeal of.) Semble, that the power of 
the legislature to interfere with vested rights is unlimited save 
by the restrictions contained in the federal and state constitutions. 
Butler v. Palmer, 1 Hill, 324. 

2. (Same.) Where a statute repeals a former one which imposed 
a penalty, the right to the penalty becomes extinguished, even 
though a prosecution for it has been previously commenced. 
And if the repeal takes place after conviction, the judgment is 
thereby arrested. Semble. Ib. 

3. (Same.) ‘The repeal of a statute conferring jurisdiction, takes 
away all right of proceeding under the repealed statute, even in 
regard to suits pending at the time of the repeal. 0. 

4. (Same.) Inchoate rights generally, derived under a statute, 
are lost by its repeal, unless saved by express words in the re- 
pealing statute. Ib. 


on 


. (Same.) Otherwise, in respect tosuch civil rights as have been 
perfected far enough to stand independent of the statute ; or, 
in other words, such as have ceased to be executory, - have 
become executed. Jb. ' 

6. (Coxstruction.) Positive enactments are not to be construed 
as interfering with previously existing contracts, rights of action, 
or suits, unless the intent thus to interfere be expressed in the 
enactment. Jb. 

SUNDAY. (Business done on.) An attorney’s clerk, engaged 
at a weekly salary to do such things as are usually done by 
clerks in attorneys’ offices, is prohibited by the statute to prevent 
working on Sunday, from recovering of his principal a compen- 
sation extra his weekly allowance, for services as a clerk per- 
formed on that day. Watts v. Van Ness, 1 Hill, 76. 

SURETY. (Right of.) It isa clear principle that a surety who 
has paid the debt of his principal, is entitled to stand in the place 
of the creditor, as to all securities for the debt held, or acquired 
by the creditor, and to have the same benefit from them that the 
creditor might have had. Cullum v. Emanuel & Gaines and 
another, 1 Alabama, 23. 

2. (Same). If the creditor parts with, or renders unavailable, 
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securities on any fund, which he would be entitled to apply in 
discharge of his debt, the surety becomes exonerated pro tanto. 
Ib. 

3. (Same.) But the doctrine of substitution rests upon the basis 
of equity and benevolence, and the creditor who has disabled 
himself from yielding up to the surety, the means of reim- 
bursement which he had, is not to be injured ; provided he act- 
ed without a knowledge of the rights of others, and with good 
faith and just intentions. Jb. 

TENDER. If after a tender and refusal the debtor, with notice 
to the creditor, deposits the money with a third person, to be 
paid to the creditor whenever he shall call for it, the creditor is 
under no obligation to apply to the depositary, and if the debtor 
upon a subsequent demand, does not pay or tender the sum due, 
he loses the benefit of the previoustender. Town y. Trow, 24 
Pick. 168. 

TRESPASS. (Killing dog.) The inhabitant of a dwelling- 
house,may lawfully kill the dog of another, where such dog is 
in the habit of haunting his house and by barking and howling, 
by day and by night, disturbs the peace and quiet of his family, 
if the dog cannot be otherwise prevented from annoying him; 
a wanton destruction of the animal is not justifiable. Brill v. 
Flagler, 23 Wend. 354. 

2. (Same.) It seems that the owner of a dog is responsible for 
his chasing and worrying sheep, after he is informed of the 
propensity of the whelp. Jb. 

TROVER. (Tortious taking.) To constitute a tortious taking, 
it is not necessary that there should be an actual manucaption of 
the goods; a mere claim of dominion, an intention being in- 
timated to interfere with the goods under pretence of any right 
or authority, amounts to a constructive trespass, and in such 
case no demand is necessary, before bringing an action of 
trover. Connah v. Hale, 23 Wend. 462 

USURY. (What.) <A mortgage taken on the loan of $700, to 
be paid in ten years with interest (the interest not to be paid 
until the expiration of the ten years,) is not usurious, though the 
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loan be made upon an agreement that the mortgagee, in addition 
to the interest reserved, shall have, free of rent, the use and 
occupation of an acre of the mortgaged premises, worth eight 
dollars per year : the whole compensation for the loan not being 
equal to a reservation of compound interest. ox v. Lipe, 24 
Wend. 164. 

VARIANCE. (Middle letter in name.) A middle letter in one’s 
name is no part thereof, and a variance in this respect between 
a written contract as set forth in the pleadings, and that pro- 
duced in evidence, is immaterial. Milk vy. Christie §- Todd, 
1 Hill, 102. 

2. (Literal.) A mere literal variance between a contract as set 
forth in pleading, and the one produced in evidence, is imma- 
terial. Coonley v. Anderson, 1 Hill, 519. 

VENDOR AND VENDEE. (Fizture.) As between a vendor 
and vendee of land upon which there was a dwelling-house 
without a fire-place, and without a chimney except from the 
chamber floor, it was held, that a stove from which went a pipe 
into the lower end of the chimney was not a fixture, and did 
not pass with the land to the purchaser. Freeland v. South- 
worth, 24 Wend. 191. 

WAY. (Of necessity.) <A right of way of necessity, is founded 
on an implied grant; and the same principle of necessity which 
raises the implication of one such way, may extend it to two or 
more ; but convenience alone is not sufficient to raise the impli- 
cation of a way. Nichols v. Luce, 24 Pick. 102. 

WEIGHTS AND MEASURES. (Jn New York.) A contract 
to deliver one thousand ‘‘ bushels of good merchantable wheat,” 
&c. is complied with by the vendor’s tendering a quantity of 
wheat, merchantable in fact, and equal in the aggregate to one 
thousand bushels statute weight, though it will not fill the statute 
measure of eight gallons to the bushel. Milk v. Christie & 
Todd, 1 Hill, 102. 


. (Same.) In general, the term bushel in a contract, calls for a 


w) 


quantity equal to eight gallons; but in respect to wheat, rye 
and indian corn, there is an exception; and in sales of these, 
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the term bushel is satisfied by a quantity equal in weight alone 
to the statute requisition, unless the parties have otherwise agreed. 
Tb. 

WITNESS. (Interest of.) Where personal property was attach- 
ed by a deputy sheriff, and at the request of the defendant, a 
third person receipted therefor and agreed to indemnify the 
officer against the consequences of intrusting the property to 
him, and the property was delivered by the receiptor to the de- 
fendant, it was held, that the receiptor was interested in the 
event of the suit, and was therefore incompetent as a witness 
for the defendant. Pollard vy. Graves, 23 Pick. 86. 

2. (Wife.) In an action for crim. con. with the plaintiffs wife, 
held, that after a divorce a vinculo matrimonii, she was a com- 
petent witness for the husband to prove the charge laid. Rat- 
cliff v. Wales, 1 Hill, 63. 

3. (Same.) But a wife is generally incompetent, even after divorce, 
to testify against the husband, as to facts occurring during the 
continuance of the marriage, and which might affect the hus- 
band either in his pecuniary interest or character. Jb. 

4. (Same.) In cases of bastardy involving the adultery of the 
wife, she is incompetent to prove non-access of her husband ; 
but from necessity she is admitted to prove the criminal inter- 
course. Ib. 

5. (Competency — pardon.) A pardon of one convicted and sen- 
tenced for an infamous offence, restores his competency as a 
witness. A remission merely of his punishment does not restore 
his competency. Perkins vy. Stevens, 24 Pick. 277. 

6. (Crimination.) If a witness called to support a criminal pros- 
ecution objects to giving his testimony, because it will criminate 
himself, but is nevertheless erroneously compelled to testify, 
and the defendant is convicted, it seems that the error does not 
affect the rights of the witness alone, but that the defendant 
may object that the conviction was founded upon illegal evi- 
dence. Commonwealth vy. Kimball, 24 Pick. 366. 
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CRITICAL NOTICES. 


1.—A Treatise on the Law of Evidence. By Simon GREENLEAF, 
LL. D., Royall Professor of Law in Harvard University. Bos- 
ton: Charles C. Little and James Brown. 1842. 


To us it is far more agreeable to contemplate the minutest insect 
in a solar microscope, than it is to view through a dim and confused 
medium the greatest extent of natural scenery. So, too, a literary 
work, in which a subject of even inferior importance is thoroughly 
and scientifically treated, gives us infinitely more pleasure, and of 
a much higher order, than one, in which the greatest or most im- 
portant subjects are treated without order or method. In regard 
to a science or any branch of science, which is already made, and 
which must consequently be treated dogmatically, a want of method 
proves one of two things, namely, either that the author is incom- 
petent to his task, or that he is in too great a hurry to accomplish 
it. In the literature of the law, especially, those authors, who have 
published the smallest but the most elaborately finished works, 
enjoy the highest degree of fame. Blackstone’s four moderately 
sized volumes, for instance, have accomplished for him a far higher 
renown, than the five-and-twenty folios of Viner have done for 
their author. And,in our own country, what lawyer is there, who 
would not rather be the author of Kent’s Commentaries than of 
Dane’s Abridgment ? 

We have made these few remarks for the purpose of indicating 
some of the sources of the pleasure, with which we have cursorily 
examined professor Greenleaf’s new work on the law of evidence, 
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of which we propose, in our next number, to present our readers 
with a more extended and minute criticism. It is an elaborate, 
original, and finished production ; orderly in its arrangement and 
method ; profound in its reasonings and investigations ; clear and 
concise in the statement of principles; copious in authority and 
illustration; and so thoroughly artistic in its execution, that the 
vast subject of the law of evidence is once more brought within 
reasonable and proper limits. 

We cannot doubt, that, for the purposes of elementary instruc- 
tion, this work will at once supersede all others. Professor Green- 
leaf, by taking sufficient time for the composition of this treatise, 
has done justice not only to himself and his own fame, but to the 
demands of a much abused and long suffering profession. 


2.—A Treatise on the Right of Suffrage, with an Appendix. By 
Samvet Jones. “ Pulchrum est benefacere reipublice.” Boston : 
Otis, Broaders & Co. 1842. 


The author of this littke work thus introduces it to his readers : 


“The design of the following treatise is to present to the public the 
principles on which the right of suffrage is founded, and by which the 
exercise of that right ought to be regulated. The subject is one of deep 
interest, not only to the American people, but to the people of all coun- 
tries possessing a representative government, or who would establish 
such a government. No work is now before the public, in which the 
subject has been fully examined and reduced to its true principles. 
There is no other thing, in our form of government, more important to 
the well being of the people, or on which the stability, perpetuity, and 
due operation of our system are so much dependent, or from the abuse 
of which so many evils may result.” 


It would require something more than the page or two, which it 
is our custom to devote toa critical notice, to go fully into an 
examination of so important a subject as the right of suffrage ; and 
we must therefore be content with saying, that, in our opinion, 
the author has examined his subject from the proper point of view, 
and has in general come to sound practical results. T'o those, 
who imagine themselves the advocates of what is improperly de- 
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nominated ‘“ universal suffrage,” it will probably seem something 
extraordinary, that any one should write a book (even a small one) 
on the right of suffrage. ‘They would settle the question, at once, 
by saying that att hada right to vote. But if asked what they 
mean by all, they would soon discover, that there has never yet 
existed a nation, in which universal suffrage has been allowed. 
Some have always been excluded — at least, women and children. 

In order to determine the extent which ought to be given to this 
right, it would be necessary, in the first place, to fix the principle 
upon which its exercise depends, and, in the second place, to as- 
certain its antagonist principle. It would then be easy to apply 
these principles to the various individuals of which the political 
society is composed, and determine their several rights, in this 
respect, accordingly. The result, of course, would be, not a uni- 
versal but a restricted right of suffrage. Regarding universal suf- 
frage, as we do, as utterly impracticable in the present state of 
society, that is, in a state of society in which any government at 
all is needed; and believing that in proportion as it might become 
practicable it would also become unnecessary, we incline to con- 
cur with our author in the opinion, that the government of a coun- 
try should always be in the hands of or greatly controlled by those 
who have a permanent interest in the soil as its owners and culti- 
vators. 

We commend Mr. Jones’s work to the favorable consideration 
of all who are desirous (and who is not) of acquainting themselves 
with their political rights and duties. 


3.—Points in the Law of Discovery. By JAMes Wicram, Esq. 
one of her majesty’s counsel. First American from the second 
London edition. With notes and references to American cases, 
by a member of the Boston bar. Boston: Charles C. Little and 
James Brown. 1842. 
This work, although denominated by its author “a limited 
treatise,” is one of the most finished productions which have lately 
appeared inthe department of the law. The subject matter of the 


work is treated in the form of five propositions, which are sepa- 
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rately examined and proved by the decided cases. In this country 
the remedial law is rapidly extending itself, under the form of 
chancery proceedings, not only on account of the increase of 
remedy thereby afforded, but also for the sake of the greater 
facility of proof, which equity admits of, by means of the oath of 
the party. This mode of proof,—discovery under oath,—is the 
subject of vice-chancellor Wigram’s treatise ; and, in reference to 
a matter of so much importance in equity practice, one cannot 
do better than to give it a most thorough perusal. The typogra- 
phical execution of the American edition is very perfect ; and it 
ought to be added, that the notes “by a member of the Boston 
Bar,” without much increasing the size of the work, enhance its 
value to the American practitioner. 


4. A Practical Treatise on the Law of Contracts, not under seal ; 
and upon the usual defences to actions thereon. By Joseru 
Cutty, Jr. Esq. of the Middle Temple. Fifth American edi- 
tion, from the third London edition, corrected, re-arranged, and 
enlarged by Tompson Cutty, Esq. of the Middle Temple. 
With notes of American decisions on the Law of Contracts to 
the present time. By J. C. Perxins, Esq. Springfield: Pub- 
lished by G. & C. Meriam. 1842. 


Those readers, who desire to keep in mind the history of Mr. 
Chitty’s work on Contracts, are referred to the twelfth volume of 
this journal, p. 539, and to the twenty-first, p. 244, which contain 
some notice of the two English and four American editions of it, 
which had then been published. The present is a new American 
(the fifth) from a new London (the third) edition ; and may there- 
fore be regarded almost as a new work. Having, already, ex- 
pressed an opinion of Mr. Chitty’s work, as published originally 
and subsequently revised by the author himself, we have only to 
add, that the labors of the English editor of the third edition have 
greatly added to the value as we'! as to the size of the work. The 
new revised English edition being the basis of the present Ameri- 
can one, and the latter, containing all the additions made by the 
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editors of the prior American editions,— it may be confidently 
affirmed, that the wants of the profession, in this department, are 
now amply supplied. 


5.—Report in part of the Committee on the Judiciary of the House 
of Assembly in New York, in relation to the administration of 
justice, March 2, 1842, 


We are not able to learn, from the document before us, the 
precise condition of the projected law reforms now under consid- 
eration in the legislature of New York. We perceive, however, 
that the subject was referred to by the governor in his message, — 
that sundry memorials and bills relating thereto were received, — 
and that the whole matter was committed in the lower house to 
the committee on the judiciary. The report of the committee 
concludes with recommending the adoption of a bill accompanying 
it ** to improve the administration of justice.” But the committee 
present, in an appendix to their report, three bills prepared by 
D. D. Field, Esq. of New York, which, it seems, had been referred 
to them, for simplifying the proceedings at common law, and in 
equity, and to simplify indictments. These bills are accompanied 
by an explanatory letter from Mr. Field, to the gentleman by 
whom the bills were presented. Mr. Field’s plan of judiciary re- 
form is evidently the result of great labor and of careful and judi- 
cious reflection ; and, considering that the practice of the courts in 
New York is disfigured by many of the abuses, which, until lately, 
have been the disgrace of the English practice, and that it is more 
tedious, prolix, expensive, and ineffective than the judicial system 
of any other state of the union; it is not too much to say, that 
Mr. Field’s proposed improvements will, if adopted, make an im- 
mense progress. But, great as these improvements undoubtedly 
are, and desirable as it may be to adopt them, there is one other 
amendment, without which we believe they will fail of their de- 
sired success : — we mean, the entire amalgamation of legal and 
equitable proceedings, on the plan (or something similar) proposed 
by us in an article on Reform in Remedial Law in our seventeenth 
volume. We cannot but think, that Mr. Field contemplates this 
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result, from the circumstance that he recommends the examination 
of the parties at common law, as witnesses, which constitutes one 
principal difference between proceedings at law and in equity ; 
but that he does not deem it expedient, at the present time, to 
attempt so great an apparent change. Whether Mr. Field’s plan 
is adopted or not by the legislature, he will be none the less enti- 
tled to high praise for the ability and thoroughness with which he 
has investigated the subject, and for the courage he has shown in 
bringing forward a plan of judicial reform, which cannot but 
prove distasteful to many members of the legal profession in New 


York. 


6.—An Introduction to Legal Science ; being a concise and familiar 
treatise on such legal topics as are earliest read by the law stu- 
dent,—should be taught in the higher seminaries of learning ,— 


and understood by every citizen, as a part of a general and 


business education, to which is appended a concise dictionary of 


law terms and phrases. By Sitas Jones, counsellor at law. 


New York: John S. Voorhies. 1842. 


Almost all the legal works, prepared for the instruction of the 
people in general, which have fallen under our notice, have been 
written by lawyers, who seemed to forget the necessity of placing 
themselves in a situation to regard the law in that point of view, 
from which alone it is seen by the unprofessional man, and who 
seemed also not to have discovered, that the whole manner of 
treating their subject should be different from that required for the 
elementary instruction of the lawyer. ‘These are mistakes which 
the author of the work before us has wholly avoided; and, there- 
fore, in our judgment, he has produced a better, and, we trust, a 
more successful book, than any of his predecessors in this line. 
The work amply justifies the title. We take pleasure in recom- 


mending it as a first book to the law student ;—as an instructive 





and pleasant book (we are in earnest) to the general reader ;—and 

as an agreeable source of knowledge to those of the fair sex, who 

may desire to know somewhat of their legal and civil relations in 
« = 


life. We have always heretofore considered it as of very little 
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consequence what book a law student first commenced with ; and, 
indeed, we have sometimes thought that the best thing to do with 
a pupil was to turn him loose into a tolerably sized law library, 
and let him read what and where he pleased, for the first two 
months ; but, in future, we shall recommend, for a first book, 
Jones’s Legal Science. 


7.—An Analytical Digest of the Law of Marine Insurance, contain- 
ing a digest of all the cases adjudged in this state from the ear- 
liest reports down to the present time, with references to an ap- 
pendix of cases decided in the Supreme, Circuit, and District 
Courts of the United States, from the earliest period down to the 
year 1839. By Henry Suerman, counsellor at law, New York. 
New York: Collins, Keese & Co. 1841. 


This little work, although a digest, is yet something more and 
better than a mere digest; inasmuch, as under each head, the 
decisions are preceded by a short general introduction to the sub- 


ject of the title to which they belong. It cannot but be found of 


great utility to the lawyers in our great commercial cities, who 
have frequent occasion to refer to the decided cases under the 
general law of insurance. This volume, as will be seen by the 
title, is intended more particularly for New York. 


8.—Reports of Cases adjudged in the Courts of Common Pleas, 
Quarter Sessions, Oyer and Terminer, and Orphans’ Court, of 
the First Judicial District of Pennsylvania. With notes and 
references. By JounnW.Asumeap. Volume ll. Philadelphia: 
T. & J. W. Johnson. 1841. 


This is a second volume of the cases determined in the various 
courts of the first judicial district of Pennsylvania, commencing in 
1831 (there is a single case of 1824) and ending in 1841. Since 
the publication of Mr. Ashmead’s first volume, in 1831, several 
important changes have been made in the jurisdiction of the courts, 
and extensive equity powers have been conferred upon the judges 
of the district; by an act passed in 1836. The cases in this vol- 
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ume are as various as the courts whose decisions are reported ; 
they are many of them valuable and important ; and all of them, 
so far as we have examined, appear to be well reported. 


9.—Proceedings of an Ecclesiastical Council in the case af the pro- 
prietors of Hollis Street Meeting-house and the Rev. John Pier- 
pont, their Pastor, prepared from the official journal and original 
documents, by Samvuet K. Laturop, scribe of the council. Bos- 
ton: From the press of W. W. Clapp & Son. 1842. 


Whoever is capable of extracting amusement from the grave 
discussion of a minister’s right to preach on all the “ exciting sub- 
jects,” or novelties of the day,—or desires to be instructed in the 
arts of poetry and book-making, as well as in some of the more 
useful arts ;—or whoever desires information touching what may 
be called New England ecclesiastical law, in the matter of the 
relation between a minister and his people,—will find himself well 
rewarded by a perusal of this trial. 


10.—History of the Progress of the Law of Nations in Europe, 
from the Peace of Westphalia to the Congress of Vienna, with a 
historical Summary of the European Law of Nations, previous 
to the. peace of Westphalia. By Henry Wuaearton, minister of 
the United States at the court of Berlin. (In French.) Leipsic : 
Brockhaus. 


[From the Revue Etrangére et Francaise, for January, 1842.) 


If the value of words could be judged of by any other tribunal 
than that of usage, we would willingly accord to the work above 
announced the title of ‘a history of the law of nations in Europe 
since the peace of Westphalia.” But it is not so; the learned 
author has only had it in view to answer the following question, 
given out by the Academy of Moral and Political Sciences of the 
Institute of France, namely : ‘* What has been the progress of the 
” and 
he cannot pretend to have written a history of this important 


law of nations in Europe since the peace of Westphalia ? 


branch of law for the period indicated by the Academy. We 


od 
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shall, therefore, in the rapid analysis which we are going to pre- 
sent to our readers, abstain from the reproach addressed to the 
author by the reporter of the institute, that he is too concise in his 
exposition of the doctrines of the divers jurisconsults, of whom he 
makes mention in his memoirs. This excess of conciseness is 
more apparent than real. Among the biographical articles which 
Mr. Wheaton has devoted to each of these writers, there are some, 
doubtless, that are too short; but, when, in treating the different 
points of the law of nations, the author cites the opinions of the 
principal publicists, he gives his readers a complete idea of their 
doctrines. 

Mr. Wheaton’s assertion, that Vattel is the last classical author 
on the law of nature and nations, and that succeeding writers 
have only examined some isolated questions of international law, 
for the purposes of controversy, may be contested. But it is not 
for us to enter into this question, whatever may be its importance 
in estimating the progress which the science has made, since the 
time of Vattel; we have only to remark, that, in regard to the 
science, the author stops at the treatise of Vattel on the law of 
nature and nations, and, in regard to international legislation, at 
the acts of the congress of Vienna. 

Mr. Wheaton, however, in the course of his work, cites several 
publicists, who have treated of fundamental questions in the law 
of nations, not only subsequently to Vattel, but somewhat differ- 
ently from that learned writer, who, though judicious, was too 
timid to go beyond the limits which he had traced out for himself. 
The simple abbreviator of Wolf, Vattel has only allowed himself 
to adopt a more agreeable form, and to be somewhat more lucid, 
than the philosopher of Halle. 

In regard to international legislation, we are entirely at a loss 
to understand why Mr. Wheaton has passed over in silence the 
aumerous diplomatic acts posterior to the congress of Vienna, 
which, it seems to us, are important enough to make it necessary, 
that the historian should indicate the progress (whether backward 
or forward) of the law of nations, during the last quarter of a 
century. 
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Mr. Wheaton has divided his subject into four periods : the first 
comprehends the time between the peace of Westphalia and that 
of Utrecht; the second extends from 1713 to the treaties of Paris 
and Hubertsburg (1763) ; the third includes the time from the 
last epoch to the French revolution ; and the fourth period extends 
from 1789 to 1814 and 1815. It seems to us, that if the author 
had adopted a more methodical plan, his readers would have been 
better able to understand the progress of the science, and the 
march, sometimes progressive and sometimes retrograde, of inter- 
national legislation ; for, if we lay aside the chronological order 
followed by Mr. Wheaton, and bring together, in our own minds, 
all that he says upon each article of international law, at the dif- 
ferent periods, we find that nothing essential has been omitted. 

As a whole, this work bears testimony to the vast erudition of 
the author. Nothing remarkable, either done or written, is un- 
known to him ; but pressed, perhaps, by the necessity of preparing 
his work within the prescribed term, he has not had time to give it 
the form which he would have preferred, if he had been permitted 
to follow the inspirations of his own clear and methodical mind. 
But, as it is, the work of Mr. Wheaton will give his readers, if not 
a complete, at least a sufficiently developed, idea of the progress 
of the law of nations, both positive and philosophic, from the most 
remote period to the congress of Vienna. 








INTELLIGENCE AND MISCELLANY. 


JUDGMENT RECORD UPON DEMURRER. 


Tue declaration incorporated into the following record, was 
published in ‘The Minerva,” in this city, several yearsago. The 
writer of the record, then a law student, demurred to it at the 
time, and the demurrer was also published in the same paper. A 
part of the record was written soon after, and it has occurred to 
the author of the demurrer, that in these days of “ legal reform ” 
and since special pleading has fallen into disrepute, that it would 
be well to preserve, as near as may be, in ‘ immortal verse,” some 
relict of an art, a knowledge of which was formerly deemed essen- 
tial to the professors of the science styled ‘‘ the perfection of rea- 
son.” It is believed there is less of poetic license in it than in 
most of the productions of modern bards, and that the judgment 
is sustained by well settled principles, and numerous authorities. 

W. Cc. N. 

New York, February, 1842. 

This case is in the Supreme Court, 

Where justice holds her fair resort. 

Placita. } The court in which these pleas are holden, 
Sits always as it used of old, in 
The city hall in New York city, 
Wherein ’s much noise, the more ’s the pity, — 
Before the justices of the people — 
Of whom the emblem ’s on the steeple, — 
At the term held in the month of May, 
In eighteen hundred twenty-nine, 
When lawyers make a rich display 
And with their briefs and speeches shine ; — 
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As witnesseth chief justice Savage, 

Who every book of law doth ravage. 
For clerks we ’ve had such good one’s rarely, 
There ’s Hubbard, Oliver, Paige, and Fairlie. 


County of Albany, double S 2? 
Let justice all our wrongs redress. § 
nines fg ) Peter Hill puts in his place 
warrant. j . 
The pettifogging Peter Pascal, 
In a plea of trespass on the case 


’Gainst Jacob Horton —a vile rascal. 


County of Albany, double S 2 
Let justice all our wrongs redress. § 


Defendant’s } Horton, defendant in this case, 
warrant.  § ; 

Puts into his proper place, 

As his attorney, at the suit 


Of Peter Hill, the learn’d John Bute. 


County of Albany, double S 

Let justice all our wrongs redress. 5 

Memorandum. > Be it remembered while time shall last, 
That in the term of February past 
Which in the city of Albany sat, 
Before the aforesaid justices there 
Came Peter Hill and doffed his hat, 
By his attorney smooth and fair, 
And then and there his bill did show 
’Gainst Jacob Horton, who cant go — 
For he is held in custody, 
To answer to the plaintiff’s plea ; 
And he doth here for pledges show 
Messieurs John Doe and Richard Roe. 
The bill appears without delay 
And in these words, that is to say : 


County of Albany, double S 2? 

Let justice all our wrongs redress. § 

Narr. } Hill, the plaintiff in this suit, 
Complains of Horton, oh, the brute ! 
Who now is held in custody, 


And trespass is the plaintiff ’s plea — 


1842. ] 
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Demurrer. > 


Judgment Record upon Demurrer. 249 


For that whereas the said defendant, 
O’er whom the scourge of law is pendant, 
Did on the 30th day of May 

A certain instrument convey 

(In other words a note in writing 

Of said defendant's own inditing), 

By which he promised to deliver 
Twelve bantum hens, oh the deceiver ! 
Also a young and likely horse 

Fit for the carriage or the course — 
And the said Horton, brute aforesaid, 
Alas has neither hens, nor horse paid, 
And now the plaintiff sad and sighing 
Comes, loudly upon justice crying, 
Unto his country’s jury squalling, 

And for his hens and pony bawling ; 
But the aforesaid vile defendant 


Wont give them up, and there ’s the end on ’t. 


And now at this said term of May, 
Until which time was given day 
For the said Horton to appear 
And have the court and Hill his answer hear — 
And thereupon he comes with trembling steps and fear. 


Jacob Horton comes in court 
And doth defend the aforesaid tort, 
When and where the court shall say 
And says that he ought not to pay 
Said Hill one farthing ; for said narr 
And all the matters contained there, 
Will not in law sufficient be 
To hold said Horton in custody, 

For they ‘re not stated legally ; 

Nor is said Horton bound in law 
To answer facts how stated, 

(All this, said Bute internally saw 
For know — he is not addle-pated.) 
And the said Horton ’s ready here 
To verify and make it clear 

That the narr of the aforesaid Peter 
Is bad in substance and in feature, 
Wherefore said Horton now doth pray 
That he may thereof go, sans day. 
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And the said Horton to be thorough 
Sets down these causes of demurrer, 

As by the statute he ’s commanded, 
And to be honest, just, and candid ; 
First, in every narr, in every case, 

You must allege a year and place, 

But Hill’s said narr containeth neither, 
And therefore is not worth a feather. 
Again — that you prevent confusion, 
Your narr must have a good conclusion, 
And if, ’t is damages you claim, 

The wished amount you there must name, 
The narr aforesaid hath this flaw, 

And therefore it is bad in law ; 

Besides, the aforesaid narr’s deficient, 


Informal, vague, and insufficient 


And now said Hill doth come again 
And answers in a louder strain ; 
And saith that his aforesaid narr, 
And all the griefs exhausted there, 
Are ample in a court of law — 
And free from even the slightest flaw ; 
And that his foe — the unjust Horton, 
Whose hands the fangs of law have caught on, 
Not having yet denied the story 
(And thereby tarnished all his glory) 
Must meet the fate his deeds entail him, 
And of his grievous wrongs bewail him ; 
And this said Hill will prove where’er 
The court directs him to appear — 
And so again he prays the action 
Of law upon the vile transaction, 
And all the damage long sustained, 
Whereof he hath above complained. 


And now because this court of law, 
From rash decisions shrink with awe ; 
And conscious of their mighty station, 
Desire mature deliberation, 

And being yet not well advised, 

What judgment ought to be devised, 

A day is to the parties given, 

(To seek each other’s peace — and heaven, 
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Then hear the judgment and their doom) 
Until the August term shall come. 


At which said term the judges meet, 
And one another kindly greet, 
And Utica is the favored place, 
Where justice shows her solemn face, 
And Hill and Horton too appear, 
Both trembling now and pale with fear, 
And caution due having well been taken, 
To shew their honors not mistaken, 
It is considered, that said narr, 
And all its matters, near and far, 
Are both in terms and rhymes too rough, 
And in the law not strong enough 
For Hill one moment to maintain 
The cause for which he doth complain, 
And that said Horton be set free 
From any further custody, 
And without day be thence enlarged, 
And from his durance vile discharged. 


And the said court do furthermore 
Adjudge, upon the grievous score 
Of costs by Horton fully paid 
In the defence which he has made, 
That he therein shall be requited, 
(At which his heart must be delighted) 
And for the same award one cent 
(Which has his free and full assent) 
And do award him execution 
Of this most ample retribution — 

And let said Peter Hill 

Of mercy have his fill 

From henceforth 
And so forth. 


THE LATE SIR JOHN BAYLEY. 


[From a recent English newspaper. ] 


This estimable and learned judge, who was for twenty-five 
years the highest ornament of the bench, dated his lineage from 
Isaac Bayley, of Chesterton, in the county of Huntingdon, who, in 
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the year 1732, married into a branch of the famous Bigland family, 


of Bigland, in the county of Lancaster. 


The second son by this 


marriage was John Bayley, of Elton, in Huntingdonshire (father 


of the late judge), who himself intermarried with the great church 


family of the Kennetts, one of whom, in 1790, was 


that diocese. 


Sir John Bayley, at the age of 27, married, on the 
1790, the youngest daughter of John Markett, Esq., 
Court Lodge, in the county of Kent, by whom he has 


the bishop of 


20th of May, 
of Meopham 
issue — John 


Edward George, of Updown House, Kent, who is 47 years of age, 


and who now comes into his father’s title and estates ; a second 


son, Kennett Champain Bayley, 43 years of age, who is in holy 
orders, as rector of Acrise, in Kent; and a third son, Francis 
Bayley, barrister-at-law, who is 38 years of age, and has been 
employed for some time in editing his father’s valuable book upon 
bills of exchange. 


Besides these he has three accomplished 


daughters, the eldest of whom is married to a clergyman; the 


other two ladies, Lucy and Elizabeth Magdalen, the former of 


whom is 21 years of age this year, are, we believe, unmarried. 


Mr. Justice Bayley was a man of liberal education and enlarged 
notions ; his language had no peculiar neatness or brilliancy, but 
it was perspicuous, plain, and pointed. 
for a lawyer, and he wisely pursued her bias; his knowledge of 
practice and cases left him without a competitor, and his strong 
natural capacity and clearness of intellect adapted itself to the 


most heavy labors. 


He was elevated to the bench in 1808. 
markable of his decisions, which by the profession is looked on as 
a high authority, touches upon medical jurisprudence. 
singular, because it is opposed to baron Hullock’s decision in a 
similar case, which was supported, too, by an antecedent opinion 
of lord Hale’s. 
Lancaster, March 14, 1829, when a sailor, discharged from the 
Liverpool infirmary as cured, after undergoing salivation, was 
recommended by another patient to go to the prisoner, an old 


The opinion was one given ona case tried at 


Nature had designed him 


One of the most re- 


woman living at Liverpool, and occasionally dealing in medicines, 


It stands 
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for an emetic to get the mercury out of his bones ; she gave him 
a solution of white vitriol, or corrosive sublimate, one dose of which 
caused his death. Judge Bayley thus delivered his opinion :— “I 
take it to be quite clear, that if a person, not of medical education, 
in a case where professional aid might be obtained, undertakes to 
administer medicine which may have a dangerous effect, and 
thereby occasions death, such person is guilty of manslaughter. 
He may have no evil intention, or may have a good one, but he 
has no right to hazard the consequences in a case where medical 
assistance may be obtained. If he does so, it is at his peril.” 
Lord Hale, as we before observed, is as fully energetic to a con- 
trary decision, saying, ‘‘ God forbid that any mischance of this 
kind should make a person guilty of murder or manslaughter ! ” 
This report respecting judge Bayley is taken from ‘“ Wilcock’s 
Laws relating to the Medical Profession. App. ccxxvii.” 

Though Mr. Justice Bayley’s decisions were always courted, yet 
the most memorable case upon which he sat as judge was the 
action for libel brought in 1819 by the attorney-general against 
Richard Carlisle, for the republication of Thomas Paine’s “ Age 
of Reason,” and the other infidel, commonly miscalled * theologi- 
cal,’ works of that writer, and which, when it came on for trial 
before him on the 12th of October, occasioned such exciting inter- 
est. The circumstances connected with this case are of too fresh 
occurrence to need our reverting to them; it is sufficient to remark 
that the number of copies of this book, already disseminated over 
the world, had amounted, prior to the injunction, to 3,000 sold at 
half a guinea a copy ; that Mr. Carlisle conducted his case himself, 
and on the third day of the trial actually desired to be permitted 
to call the archbishop of Canterbury, the high priest of the Jews, 
and the leaders of various sects of christians, to show the discre- 
pancy of their religious belief. 

Mr. Justice Bayley’s speech upon this occasion, in passing sen- 
tence for blasphemy on the libeller, on the 16th of November, 
1819, was published in a threepenny form by Chappell, of the 
Royal Exchange. ‘The address is solemn and impressive. Judge 
Bayley finally sentenced him, according to the judgment of the 
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court, to a fine of 1,000/. and imprisonment in Dorset gaol for two 
years, with a minor penalty for the publication of another blas- 
phemous work. 

Judge Bayley’s work, entitled ‘‘' The Summary of the Law of 
Bills of Exchange,” which has been a standard book in the pro- 
fession for years, and of inestimable service to the commercial 
world, demands some notice. This work was given to the public 
when the venerable subject of this memoir was a barrister-at-law. 
It collected together almost all the learning upon this branch of 
law which had been scattered to the four winds, and concentrated 
into one focus all determinations upon the law of bills and notes, 
explaining at the same time the principles of those determinations 
in a methodized and comprehensive form. Mr. Bayley published 
this work in 1789, and on the 25th of May, 1797, issued a second 
edition, greatly enriched with his own notes and extracts. On his 
elevation to the bench he had not much leisure to prepare a new 
edition. W. E. Barnes, Esq., barrister, produced a third edition 
in 1812, the subject of the book being one, as all legal and com- 
mercial men must be aware, in which new cases are continually 
arising. ‘The death of Mr. Barnes left the editorship again open, 
and in 1822 sir John Bayley devoted himself to its revision and re- 
editing, and inserted in it, in addition to new cases, a new chapter 
upon the forgery of bills and notes. ‘The last and most valuable 
edition, however, is that which appeared in 1830, edited by Francis 

sayley, Esq., his third son, which, in addition to all former enrich- 

ments and additions, carries it down to a very recent period, and 
the tenth chapter, particularly, was nearly re-written. Saunders 
and Benning are, we believe, the publishers. 

In 1831, Mr. Justice Bayley was removed, at his own request, 
from the court of king’s bench, where he had sat for twenty-two 
years, to the exchequer. 

To a most benevolent. heart, this learned judge added the dig- 
nified manners of the gentleman, and a degree of professional 
erudition that ever placed him in the first rank of Westminster 
hall. His exquisite amenity of manner was proverbial ; his coun- 
tenance was remarkable for its philosophic composure ; his person 
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was tall, while his unalterable kindliness of disposition rendered 
him universally beloved by the whole profession — judges, bar, 
and suitors. No judge ever obtained a higher or more deserved 
character for honor, integrity, and impartiality. All party feelings 
he utterly disregarded on occasion of state trials, and this just and 
praiseworthy conduct has been alleged as a bar to his elevation to 
the office of chief justice, which he was so well qualified to fill. 
On criminal trials he was ever the humane and merciful judge. 
In the court of queen’s bench he was senior judge for many years, 


and pronounced the decisions of the court with that mildness and 


justice for which his whole life was remarkable. From his exten- 


sive acquaintance with the law, his clear intellect, and his well- 
established character for impartiality, his opinion was ever looked 
up to with great respect by his brother judges. 
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business education, to which is appended a concise Dictionary of 
Law Terms and Phrases. By Silas Jones. New York. 

A Practical Treatise ; or, an Abridgment of the Law apper- 
taining to the office of Justice of the Peace, and also relating to 
the practice in Justices’ Courts in Civil and Criminal matters, with 
appropriate forms of practice in three parts. By E. Hammond. 
West Brookfield. 

Addenda to the Analytical Digest of all the Reported Cases de- 
termined in the House of Lords, the several courts of Common 
Law in Banc and at Nisi Prius and also the Crown Cases reserved 
from Mich. term, 1834, to Easter term, 1836, together with a 
full selection of Equity cases and the manuscript cases from the 
best modern treatises not elsewhere reported. By S. B. Harri- 
son. First American edition. ‘To which is added the analytical 
Digest of all the Reports of Cases decided in the Courts of Com- 
mon Law and Equity, of Appeal and Nisi Prius and in the Eccle- 
siastical Court, for the years 1837, 1838, and 1839. By Henry 
Jeremy, carefully arranged by a member of the Philadelphia Bar. 
Philadelphia. 

An Analytical Digest of the Law of Marine Insurance, contain- 
ing a Digest of all the Cases adjudged in this State from the earliest 
reports down to the present time, with references to an appendix 
of cases decided in the Supreme, Circuit and District Courts of the 
United States from the earliest period down to the year 1830. By 
Henry Sherman. New York. 

A Treatise on the Law of Evidence. By Simon Greenleaf, 
LL.D. Boston: Charles C. Little and James Brown. 








